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JOSE AGUILAR, individually, as the 
Personal Representative of the Estate of 
Maria A. Aguilar, deceased, and as the 
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Appealed from the District of the Third Judicial District 
for the State of Idaho, in and for Canyon County 
Honorable GREGORY M. CULET, District Judge 
Steven K. Tolman 
TOLMAN & BRIZEE, P.C. and 
Steven J. Hippler 
GIVENS PURSLEY, LLP. 
Attorneys for Appellants 
FILED ... C'OPY 
5 2010 David E. Comstock 
and 
Byron V. Foster eupreme Court __ .Gourt of APpeam:.=Ji Entered or. ATS by; _ -
- -
Attorneys for Responden 9 
============-=========----111 ~ 
IN THE SUPREME COURT OF THE 
STATE OF IDAHO 
JOSE AGUILAR, individually, as the 
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Twin Falls, Idaho 83303-1276 
Steven J. Hippler, GIVENS PURSLEY, LLP., P. O. Box 2720, 
Boise, Idaho 83701 
Attorneys for Appellants 
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Byron V. Foster, P. O. Box 1584, Boise, Idaho 83701 
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Case No. CV 05-5781 
AFFIDAVIT OF BYRON V. 
FOSTER IN OPPOSITION TO 
DEFENDANT STEVEN R. 
NEWMAN, M.D.'S SECOND 
MOTION IN LIMINE 
AFFIDAVIT OF BYRON V. FOSTER IN OPPOSITION TO DEFENDANT STEVEN R. NEWMAN, 
M.D.'S SECOND MOTION IN LIMINE - P.1 
?~qh 
STATE OF IDAHO) 
: ss. 
County of Ada ) 
I, Byron V. Foster, being first duly sworn upon oath, deposes and says: 
1. That I am an attorney, duly licensed by the State of Idaho Bar Association to 
practice law in the State of Idaho. 
2. That I am one of the attorneys for Plaintiffs Aguilar in the above-referenced 
lawsuit. I make this affidavit upon my own personal knowledge. 
3. That attached hereto as Exhibit "A" is a true and correct copy of Plaintiffs' 
Supplemental Expert Witness Disclosure filed on January 24, 2008. 
4. That attached hereto as Exhibit "B" are true and correct copies of excerpts from 
the transcript of the deposition of Dean Lapinel, M.D., taken on May 28,2008 and September 
23,2008, respectively. 
5. That attached hereto as Exhibit "C" are true and correct copies of excerpts from 
the transcript of the deposition of Paul Blaylock, MD., taken on May 29, 2008. 
6. That attached hereto as Exhibit "0" are true and correct copies of excerpts from 
the transcript of the deposition of Steven Newman, M.D., taken on September 25,2007. 
7. That attached hereto as Exhibit "E" is a true and correct copy of the Honorable 
G. Richard Bevan's Memorandum Decision and Order Granting Plaintiffs' Motion to Amend 
Complaint to Include Claim for Punitive Damages in Morton, et a/ v. Sinclair, et ai, Case No. 
CV-02;.3074 filed May 6, 2004 in the District Court of the Fifth Judicial District of the State of 
Idaho, in and for the County of Twin Falls. 
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8. That attached hereto as Exhibit "F" is a true and correct copy of Plaintiffs' Ninth 
Supplemental Expert Witness Disclosure filed with the Court on April 9, 2009. 
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Brassey Wetherell Crawford & 0 Hand Delivery 
Garrett LLP 0 Facsimile (208) 344-7077 
203 W. Main St. 
BOise, 10 83702 
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M.D. 
Steven K. Tolman 
Tolman & Brizee, PC 
Hawley Troxell Ennis & Hawley LLP 
132 3ro Ave. E 
P.O. Box 1276 
Twin Falls, 10 83303 
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Coonrod, M.D. and Primary Health Care 
Center 
Gary T. Dance 
Moffatt Thomas Barrett Rock & 
Fields Chartered 
412 W. Center, Suite 2000 
PO Box 817 
Pocatello 10 83204-0817 
Attorneys for Defendant Steven R. 
Newman, M.D. 
John J. Burke 
Hall Farley Oberrecht & Blanton 
702 W. Idaho, Ste. 700 
PO Box 1271 
Boise, 1083701 
Attorneys for Defendant Mitchell Long, 
D.O. 
~u.s.Mail 
o Hand Delivery 
o Facsimile (208) 733-5444 
~ u.s. Mail 
o Hand Delivery 
o Facsimile (208) 232-0150 
~.S.Mail 
o Hand Delivery 
o Facsimile (208) 395-8585 
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Facsimile: (208) 344-7721 
ISB #: 2455 
Byron V. Foster 
Attorney At Law 
199 N. Capitol Blvd., Ste 500 
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Boise, Idaho 83701 
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Facsimile: (208) 344-7721 
ISB #: 2760 
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.-.. _--- .. -- -
::: (7~ ~~:i f: .' 
-, . "~~-.... ---.-.~ " 
JAN 2 5 2008 
: ..• - .. -'-- -~-.- .~ •.•.• -. .. ~-.,y, "' 
F I t - T--D'---'-'" 
--_, "A,M." ,. P.M. 
JAN 2 ~ 2008 
CANYON COUi~TY CLERK 
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF 
THE STATE OF IDAHO FOR THE COUNTY OF CANYON COUNTY 
JOSE AGUILAR, individually, as the Personal ) 
Representative of the Estate of Maria A. Aguilar, ) 
deceased, and as the natural father and ) 
guardian of GUADALUPE MARIA AGUILAR, ) 
ALEJANDRO AGUILAR, and LORENA ) 
AGUILAR, minors, and JOSE AGUILAR, JR., ) 
heirs of Maria A. Aguilar, deceased, ) 
Plaintiffs, 
v. 
ANDREW CHAI, M.D., STEVEN R. NEWMAN, 
M.D., NATHAN COONROD, M.D., MITCHELL 
LONG, D.O., and PRIMARY HEALTH CARE 
CENTER, an Idaho corporation, JOHN and 
JANE DOES I through X, employees of one or 




















PLAINTIFFS' SUPPLEMENTAL EXPERT WITNESS DISCLOSURE - P. 1 1:;7 
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COME NOW Plaintiffs, by and through their attorneys of record, David E. Comstock, 
of Comstock & Bush, and Byron V. Foster, Attorney at Law, and pursuant to the Court's 
Scheduling Order and in accordance with LR.C.P. 26, hereby supplements their list of 
expert witnesses to be called at the trial of this case: 
1. Paul Blaylock M.D., FACEP 
Providence Medical Group 
4500 N.W. Malheur Avenue 
Portland, OR 97229 
2. Dean Lapinel, M.D. 
1437 E. Braemere Road 
Boise, 10 83702 
On November 14,2007, Plaintiffs' expert witnesses Paul Blaylock, M.D. and Dean 
Lapinel, M.D. participated in a telephone conference with Kenneth Bramwell, M.D., a Board 
Certified pediatric and adult emergency medicine physician who practices at St. Luke's 
RMC; both the downtown and Meridian campuses. Dr. Bramwell has been practicing 
emergency medicine in the Treasure Valley since 2003. 
Dr. Bramwell is familiar with the standard of care for emergency medicine physicians 
practicing in the Boise-Nampa-Caldwe" area through his practice in Meridian and Boise, his 
ongoing training in emergency medicine and his contacts with other emergency medicine 
physicians in the Treasure Valley. 
Drs. Bramwe", Blaylock and Lapinel discussed the fact that, in Dr. Bramwell's 
opinion, the diagnosis of pulmonary embolus in terms of the recognition of signs and 
symptoms; the examination and testing therefore and the treatment thereof were the same 
in 2003 in Boise, Meridian, Nampa and Caldwell, Idaho. 
In addition, Dr. Bramwe" indicated that, with regard to the diagnosis and treatment of 
pulmonary embolus, the standard of health care practice for an emergency medicine 
PLAINTIFFS' SUPPLEMENTAL EXPERT WITNESS DISCLOSURE - P. 2 
2401 
physician was and is the same in the Treasure Valley as it is and was in 2003 nationwide. 
During 2003, the emergency departments at West Valley RMC, Mercy Medical Center and 
St Luke's RMC all had the capacity to perform D-Dimer, via scan, Chest CT and CT 
pulmonary angiogram. 
Dr. Bramwell further specifically opined that the treatments available and routinely 
utilized to treat pulmonary embolus were the same at those medical facilities. The three 
physicians then agreed that the standard of health care practice for the diagnosis, testing 
and treatment of pulmonary embolus did not deviate, in 2003, from that same standard as 
practiced by Dr. Blaylock in Portland or Dr. Lapinel in Boise. Dr. Bramwell indicated that the 
emergency departments at the hospitals in Nampa and Caldwell are not small rural 
departments but are established emergency departments at well established and staffed 
hospitals in sizeable cities and would expect that the standard would be the same as in 
Portland. Dr. Blaylock confirmed this. 
At the conclusion of the discussion, the three emergency physicians agreed that 
there were no local deviations in either Nampa or Caldwell from the standard of care 
nationally for the testing, diagnosis and treatment of pulmonary embolus as it relates to 
emergency physicians or physicians board certified in family medicine acting in the capacity 
of emergency department physicians in 2003. 
DATED THIS ~ ') day of January, 2008. 
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CERTIFICATE OF SERVICE 
I hereby certify that on the ~day of January, 2008, I served a true and 
correct copy of the above and foregoing instrument, by method indicated below, upon: 
Andrew C. Brassey, Esq. 
Brassey Wetherell Crawford & 
McCurdy LLP 
203 W. Main St. 
Boise, ID 83702 
Joseph D. McCollum, Jr. 
Hawley Troxell Ennis & Hawley LLP 
877 W. Main St., Ste. 1000 
PO Box 1617 
Boise, ID 83701-1617 
Gary T. Dance 
Moffatt Thomas Barrett Rock & 
Fields Chartered 
412 W. Center, Suite 2000 
PO Box 817 
Pocatello I D 83204-0817 
James B. Lynch 
Lynch & Associates, PLLC 
1412 W. Idaho Street, Suite 200 
PO Box 739 
Boise, 1083701-0739 
o U.S. Mail 
o Hand Delivery 
['}-' Facsimile (208) 344-7077 
o U.S. Mail 
o Hand Delivery 
~ Facsimile (208) 342-3829 
o U.S. Mail 
o Hand Delivery 
0-- Facsimile (208) 232-0150 
o U.S. Mail 
o Hand Delivery 
[]-" Facsimile (208) 331-0088 
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
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JOSE AGUILAR, individually, 
as the Personal Representative 
of the Estate of Maria A. 
Aguilar, deceased, and as the 
natural father and guardian 
of GUADALUPE MARIA AGUILAR, 
ALEJANDRO AGUILAR, and LORENA Case No. CV 05-5781 
AGUILAR, minors, and JOSE 
AGUILAR, JR., heirs of 
MARIA A. AGUILAR, deceased, 
Plaintiffs, 
vs. 
ANDREW CHAI, M.D., STEVEN R. 
(caption continued) 
DEPOSITION OF DEAN LAPINEL, M.D. 
MAY 28, 2008 
REPORTED BY: 
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Q. Would you tell me what that reason is? 
A. For me, it's because the pulmonary emboli, 
the process, the treatment, has always fascinated 
me. It's an area that I thoroughly enjoy. 
Q. Okay. Do you have personal animosity 
towards Dr. Ottman or any of the physicians who 
practice and are being sued in this case? 
A. No. 
Q. Have you ever been sued for medical 
malpractice? 
A. No. 
Q. How long have you done forensic 
consulting? 
A. There's only one period of time where 
I did true forensic consulting where I got into 
the biomechanics of a motor vehicle accidents --
and that was forensic. That was going into the 
physics of deceleration, momentum. That was a 
different case. 
That was the only time that I would 
call it true forensics, but 
mostly physics, not medicine. 
and that was 
Q. Okay. Are you familiar with the 
standard of care for an emergency room physician 






























practicing in Caldwell, Idaho, in May of 2003? 
A. Yes. 
Q. Why do you believe you're familiar with 
that standard of care? 
A. I am familiar with that standard of 
care. 
Q. Could I refer you to Exhibit 3. That 
relates to that portion of the local standard of 
care, as I understand it. This represents a 
phone call that you and Dr. Blaylock had with a 
Dr. Bramwell, a physician who practiced at the 
Meridian campus of St. Luke's; is that correct? 
A. That's correct. 
Q. And you have reviewed that as a part of 
your supplemental disclosure, have you not? 
A. Yes, I have. 
Q. It states in that document that you 
spoke with Dr. Bramwell to familiarize yourself 
with the standard of care for emergency medicine 
in Caldwell for May of 2003. 
What did you and Dr. Bramwell discuss? 
A. We discussed the specifics of what he 
knew about the practices and facilities of 
Caldwell/Nampa, which -- and he was very well 
aware of what style of practice in emergency 




















medicine -- and whether it was his opinion 
whether there was any deviation or difference 1n 
the standard of care between Caldwell and Nampa, 
and he did not feel that there was any standard. 
Q. Had he actually practiced in either 
Caldwell or Nampa? 
A. No, but he had interacted significantly 
with physicians who practiced in Caldwell and 
Nampa as I have. 
Q. Now, he was a pediatric emergency 
medicine physician, was he not? 
A. No. He was double Boarded in 
pediatrics and emergency medicine, so you could --
he was Board certified in adult emergency medicine. 
Q. Did he primarily practice in pediatric 
emergency medicine? 









Q. Okay. Pediatric emergency medicine, 
would it differ from adult emergency medicine as 
it would relate to pulmonary embolus? 
A. Yes, it would. (Pause) . 
I'm just pausing here because you 
rarely -- other than familial, you rarely get 
pulmonary emboli in children. That's not 




























Q. That's what I would assume. I would 
assume that the incidence of pulmonary embolus ~n 
children generically is less. 
A. That's correct. He practices in the 
staff, and we discussed that in the ER seeing 
adult patients, just like anyone else, and he was 
trained to do that. 
Q. Okay. And he has never actually 
practiced in either Nampa or Caldwell? 
A. No, but he like I has intermixed and 
knows people who practice there. I have 
practiced alongside physicians who practiced in 
Caldwell and Nampa. So not only in our common 
gatherings, but I know their style of practice. 
For example, Marilee Corsini -- Corsina 
used to practice in lEP, and also practiced in 
EMl for a while, and practiced in Caldwell and 
Nampa. 
Dr. Walsh also practiced in the other 
facilities and worked with us. 
Through those contacts and through the 
other contacts with the State association, it was 
very evident that even at my -- in 2001 when I 
stopped working, the practices were basically the 
same, the expectations were the same, and that 




























was verified when I discussed it with Dr. Bramwell. 
Q. When did he start his practice in 
Idaho, Dr. Bramwell? 
A. I believe it was 2003 -- I may be 
incorrect. I'm not sure. 
Q. Do you know what month he would have 
started? 
A. No. I wasn't there. 
Q. What specialty does Dr. Bramwell 
practice if he practices anything, other than you 
have described as pediatric and adult emergency 
medicine? 
A. Well, the role that he takes in 
St. Luke's is one of -- number one, first and 
foremost, is an emergency physician, adult 
practitioner; number two, he helps guide the 
pediatric emergency care as a consultant and 
advisor sitting on committees to help make sure 
that the region develops appropriate settings and 
facilities for pediatric emergency care, as well, 
but that's not his primary role. 
Q. Did Dr. Bramwell explain how he knew 
the standard of care for a physician practicing 
emergency medicine in Caldwell in May of 2003? 
A. Yes. Through his interactions with the 






























physicians who practice in that facility. 
Q. Did he mention any of those physicians 
by name? 
A. I can't remember that, but I know some 
of those physicians, and I believe he had heard 
of them, but I can't recall for sure. 
Q. Have you talked with any Caldwell 
physician who practices emergency medicine and 
did so in May of 2003? 
A. No, I haven't. 
Q. Does the Plaintiffs' Expert Witness 
Disclosures that we have garnered here in 
Deposition Exhibits 2, 3, and 4 constitute your 
opinions in this case? 
MR. FOSTER: Object to the form. 
THE WITNESS: They constitute a summary 
of my opinion at the time they were written. 
Since that time, I have had additional 
information and have additional opinions based on 
the depositions I've read. 
Q. (BY MR. DANCE) Tell me why you 
conclude that my client, Dr. Newman, should have 
diagnosed pulmonary embolus when he saw 
Mrs. Aguilar in May of '03. 
MR. FOSTER: Object to the form; vague. 
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if you can start reading with me, over on about 
page 7 or page 8. 
MR. FOSTER: You mean, lines 7 or 8? 
MR. LYNCH: Yes. Excuse me. 
Q. (BY MR. LYNCH) That begins a discussion 
of the involvement in a phone call with a 
Dr. Bramwell. Do you see that? 
A. Yes. 
Q. Okay. Have you engaged in any other 
conferences, phone calls, contact, or discussions 
about the subject of standard of care with 
Dr. Bramwell since you testified earlier in this 
deposition? 
A. No. 
Q. I believe you testified that you had 
never practiced at Mercy Medical Center as an 
ER physician? 
A. I think that's correct. I did work in 
an Urgent Care that was a satellite of Mercy, and 
I recall that I have toured through the Emergency 
Department in the past. 
Q. On what occasion? 
A. I can't remember. 
Q. Was that before your leave of absence? 
A. Yes. It was in the 1990s. 






























Q. I think it's also indicated that you 
had not practiced as an ER physician at 
West Valley. Is that correct? 
A. That's correct. 
Page 146 
Q. Do you recall having taken any tours of 
anything in West Valley? 
A. I may have. 
Q. But again, it would have been before 
your 
A. In' 95-96. 
Q. Now -- and I can easily get these two 
mixed up -- but I believe you have testified that 
in this telephone conversation with Dr. Bramwell 
in which Dr. Blaylock was a participant, that 
both you and Dr. Blaylock were, in effect, the 
pupils and Dr. Bramwell was the teacher in 
connection with this standard of care subject? 
A. In a formal level, yes. 
Q. SO both you and Dr. Blaylock were 
receiving information from Dr. Bramwell about the 
standard of care in the Nampa/Caldwell area? 
A. Yes. 
Q. And that is the only source of 
information in connection with contacts, phone calls, 
or anything of a formal nature that either you or 





















Dr. Blaylock have engaged in; is that right? 
MR. FOSTER: Object to the form. 
Q. (BY MR. LYNCH) Let me go back and ask, 
have you and Dr. Blaylock, to your knowledge, 
been in any further telephone conversations with 
Dr. Bramwell about standard of care? 
A. No. 
Q. Have you or Dr. Blaylock, to the extent 
you know, been in any telephone conversations or 
made formal contact with anybody else in 
connection with the standard of care in the 
Nampa area? 
A. We did at one time discuss it together. 
Q. One other time? 
A. One other time we did have a conversation 
where the topic of standard of care within a 
community came up. 
18 Q. Was that in relation to a case you were 







A. Probably this case. The issue was that 
I had worked beside physicians -- and this hadn't 
come up, I don't believe, in the initial 
conversation -- I worked with physicians that 
worked at both of those facilities, and they work 
at st. Luke's. 






























I was just reminded that I had a closer 
connection and awareness of what they actually 
did in those facilities. 
Q. And that was again before you took this 
leave of absence? 
A. Yes. 
Q. Okay. Can you find the first 
Plaintiffs' Expert Witness Disclosure, which is 
Exhibit No.2 to Lapinel, and it's attached --
it's in an attachment to this deposition. It was 
made Exhibit 2. It would be right in that same 
volume. 
MR. FOSTER: Exhibit 2? Here you go. 
(Handing document to the witness) . 
THE WITNESS: I'm ready. 
Q. (BY MR. LYNCH) Okay. Going to page 5 
of Plaintiffs' Expert Witness Disclosure, down in 
the last paragraph the statement there is, 
"Dr. Long's discharge of Ms. Aguilar without the 
performance of appropriate testing, as set forth 
above, was a violation of the standard of health 
care practice applicable to him on May 27th, 
2003." 
Then it says, "If he was going to do 
the work-up __ " 

































A. Not going to. 
Q. "If he was not going to do the work-up, 
he should have admitted the patient for 
additional work-up." 
Where should he have admitted the 
patient? 
A. What I stated in that sentence is that 
either the work-up should have been done or the 
patient should have been admitted. 
Q. By whom? 
A. By whoever was on-call. 
Q. Okay. 
A. In other words, a work-up should have 
been done inpatient or outpatient. 
Q. Okay. Well, under the system existing 
at Mercy at the time, would Dr. Long have called 
the primary care physician and suggested the 
admission, or would he have used the call list 
or do you know? 
A. Yes, I do know. If a patient has a 
primary care practitioner, they call the primary 
care practice; if not, then they call someone on 
the call list. 
Q. Okay. We have discussed the telephone 
conversations, either one or two with Dr. Bramwell 































in which you were seeking infor.mation concerning 
the standard of care at Mercy or in the Nampa 
area. 
Have you done anything since this last 
deposition or have you done anything since the 
deposition to become familiar with the standard 
of care at Mercy? 
A. No. I haven't felt it necessary --
Q. Okay. 
A. -- since then. The important thing to 
remember is that pulmonary embolus as a disease 
entity has not changed for many, many years, and 
the approach has hardly changed, and it's at a 
national level very consistent. 
Q. Okay. 
MR. BRASSEY: I'm gOlng to object. 
It's nonresponsive. 
MR. TOLMAN: I'm going to join. 
MR. FOSTER: I object to your objection. 
MR. TOLMAN: And I move to strike. 
MR. FOSTER: Don't make me move to 
strike you. (Laughter) . 
MR. BRASSEY: He doesn't move very 
fast, fortunately. (Laughter) . 
Q. (BY MR. LYNCH) Have you reviewed any 


































documents that were produced by Mercy Medical 
Center in connection with either this or other 
litigation? 
MR. FOSTER: Objection. 
THE WITNESS: I have reviewed articles 
or -- have you sent me you haven't sent me 
anything from Mercy, specifically? 
MR. FOSTER: You mean, the medical 
records or something else? 
MR. LYNCH: Anything produced and 
generated by Mercy. 
THE WITNESS: Well, all those records 
came from the facility. 
Q. (BY MR. LYNCH) Excluding the chart on 
Ms. Aguilar 
A. I would have to defer to you. Can you 
think of anything? (Speaking to Mr. Foster). 
MR. FOSTER: I'm not sure what he's 
talking about. 
Q. (BY MR. LYNCH) Have you reviewed 
anything that has been generated by any 
administrative personnel at Mercy? 
MR. FOSTER: Are you talking about 
policies and procedures or 
MR. LYNCH: That would be one of the 

































THE WITNESS: Not that I know of. 
Q. (BY MR. LYNCH) Okay. It is your 
opinion that, first of all, based on what 
Page 152 
Dr. Bramwell tells you, that the local standard 
of care in the Nampa/Caldwell area is the same as 
the national standard of care; right? 
A. Yes. 
Q. And, consequently, if you understand 
the national standard of care, then the local 
standard of care is not particularly relevant? 
MR. FOSTER: Object to the form. 
I think that calls for a legal conclusion. You 
can explain it medically, but --
THE WITNESS: I think the 
MR. FOSTER: Hold it. The way the 
question is phrased, it calls for a legal 
conclusion. 
THE WITNESS: Can you restate the 
question? 
Q. (BY MR. LYNCH) Well, I have another 
question. 
What is Dr. Bramwell's qualification to 
express opinions about the local standard of care 
and the national standard of care in the course 































of his telephone conversations? 
A. I would have to go back to the records, 
but I do recall being satisfied that he's well 
versed in that knowledge; and he was well versed 
in the fields of emergency medicine and I believe 
pediatric emergency medicine, as well. 
I was satisfied that his knowledge of 
the working standards of those facilities was 
correct. 
Q. To the extent that either a local 
standard of care or a national standard of care 
involves a legal question, what if any qualifications 
does Dr. Bramwell have in order to be expressing 
those opinions? 
MR. FOSTER: Object to the form. 
THE WITNESS: Is this a legal question? 
It sounds like a legal question. 
Q. (BY MR. LYNCH) You mean, my question 
right now? 
A. Yes. 
Q. Yes. Well, I think it is. Almost 
every question I ask has something to do -- the 
only reason we're here is because there is a 
lawsuit. 
The thing is, if Bramwell expresses 


























opinions about standard of care and if those 
opinions involve legal conclusions, as opposed to 
medical, what are Dr. Bramwell's qualifications 
to express legal opinions? 
MR. FOSTER: Object to the form. 
Counsel, you're getting yourself all mixed up. 
The standard of care is a medical fact. 
Whether or not the witness lS qualified to 
testify about the standard of care is a legal 
question. 
Now, I mean, it seems to me there's a 
never mind. Objection. It's a stupid question 
or, as Jerry Quane would say, "That's silly." 
(Laughter) . 
MR. LYNCH: Any other critique? 
MR. BRASSEY: Well, I'm thinking. 
(Laughter) . 
Q. (BY MR. LYNCH) Let's go to Exhibit 3 
to the deposition, Plaintiffs' Supplemental 
Expert Witness Disclosure. 
The second page has to do with both 
Dr. Blaylock and Dr. Lapinel, and it has to do 
specifically with the November 14th, 2007 
telephone conversation with Dr. Bramwell. 
Would you read to yourself down 































to the second-from-the-bottom paragraph because 
I've got questions about the paragraph that 
begins, "Drs. Bramwell, Blaylock __ H et cetera. 
A. I'm there. 
Q. That paragraph says, "Drs. Bramwell, 
Blaylock, and Lapinel discussed the fact that, 
in Dr. Bramwell's opinion, the diagnosis of 
pulmonary embolus in terms of the recognition of 
signs and symptoms; the examination and testing 
thereof and the treatment thereof were the same 
in 2003 in Boise, Meridian, Nampa, and Caldwell, 
Idaho." 
Was anything, other than those three 
topics, discussed in the conversation about 
standard of care? 
MR. FOSTER: You mean, other than what 
else is set forth in the Disclosure? 
Q. (BY MR. LYNCH) I'm talking about the 
telephone conversation. The telephone conversation 
had to have a beginning, and it had to have an 
end, and at some point these three things --
according to this Disclosure -- three topics were 
discussed. 
The question is what, if any, other 
subjects pertaining to standard of care were 





























A. Well, I do remember that we did discuss 
the fact that the pulmonary embolus was such a 
common and forever present concern, and the 
standard of care has been fairly consistent 
no, extremely consistent -- for many years, and 
the awareness that it's difficult to diagnose, 
the awareness that you have to test with any 
level of suspicion. 
We talked about the fact that it was so 
common that even though Dr. Bramwell was g~v~ng 
us the information he had and my own experience 
with these physicians working ~n these facilities, 
that the standard of care was pretty obvious to 
us; that it was more of a national nature due to 
the specific disease entity. 
Q. Okay. And nothing else was discussed 
such as the particular configuration, or 
administration, or organization of Mercy Medical 
Center? 
A. I can't remember the details of 
anything else. Anything that was said was just 
to -- was to emphasize the standard of care as to 
his knowledge, and I was satisfied with that. 
Q. And you satisfied yourself that 



























Dr. Bramwell had also never practiced at Mercy 
Medical Center? 
A. Yes. 
MR. LYNCH: I want to take a quick 
break, and I'll check my notes. I don't think 
I'm going to have much of anything after that. 
So whoever wants to then go forward. 
(Recess taken). 
MR. LYNCH: Back on the record. 
I don't have any further questions at 
this time. 
EXAMINATION 
QUESTIONS BY MR. TOLMAN: 
Q. Dr. Lapinel, my name is Steve Tolman. 
We haven't met before, but I represent Dr. Coonrod 
in this case. 
I have read your disclosures, I have 
read your previous deposition, and I have sat 
through so far your deposition today. 
Am I correct that you will not be 
rendering any standard of care questions (sic) 
relative to Dr. Coonrod? 
MR. BRASSEY: You said, "questions." 
MR. TOLMAN: Opinions. 


























finding that has to be evaluated promptly. 
Q. Okay. Do you have an opinion regarding 
whether or not that was evaluated promptly by any 
of the Defendants in this case? 
MR. LYNCH: To which I will object as 
compound and vague. 
MR. TOLMAN: I'm going to object to it 
to the extent that you're lumping me into "the 
Defendants," and he hasn't stated an opinion on it. 
MR. BRASSEY: Join. 
MR. FOSTER: Strike Brassey's client 
Chai and Tolman's client Coonrod -- the ER docs. 
MR. LYNCH: Same objection. 
MR. GABIOLA: Join. 
THE WITNESS: I think -- I know --
my opinion is when the pattern existed and it was 
not addressed, that that was a deficiency in the 
standard of care. 
Q. (BY MR. FOSTER) Okay. Regarding the 
standard of care, since you took your leave of 
absence in 2001, have you done anything to keep 
up with the state of standard practices for 
emergency room physicians in this area? 
MR. LYNCH: To which I'll object 
25 because there's no foundation for. 



























MR. GABIOLA: I would ' , ]Oln. 
THE WITNESS: I have maintained my 
education within areas of interest. We are 
national level for diagnostic and treatment 
reglmens, these entities. 
Page 
at a 
Q. (BY MR. FOSTER) Is one of those areas 
of interest pulmonary emboli --
A. Yes. 
Q. -- and the treatment thereof? 
A. Yes. 
179 
Q. In conjunction with your activities in 
that regard, has the standard of care for treatment, 
evaluation, and diagnostic considerations changed 
for patients with presentations like Maria Aguilar 
since you have taken your leave of absence in 
2001? 
MR. LYNCH: To which I will object as 
vague and no foundation for. 
MR. BRASSEY: Object. 
MR. GABIOLA: Join. 
MR. TOLMAN: Join. 
THE WITNESS: No, they haven't. 
MR. FOSTER: That's all I have. 
MR. LYNCH: I don't have any other 
questions at this time. 
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do were in Oregon, and in Oregon it's trial by 
ambush. We do not disclose experts and we do not 
depose experts. 
And so unless the case goes to trial, 
you're never of record, and so the majority of the 
cases that I reviewed for the defense would never 
have made it to a disclosure state. 
Q. I understand. Well, thank you. Now, 
Doctor, it's my understanding that you charge and 
are charging us for this deposition $600 per hour 
and that you require a 3-hour minimum expert 
deposition fee at the commencement of the 





And we will proceed with the -- some of 
the other questions that I have here today. 
You have become familiar with the standard 
of care in this case, in -- particularly in the May 
2003 time frame in Caldwell, Idaho by doing what? 
A. Standard of care in Idaho is like the 
standard of care in every state in the United 
States; it's statutory. I have probably 20 years ago 
reviewed and probably re-reviewed it a few times 
over the years the statute in Idaho as to what the 
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standard of care is so that would be one of the 
phases. 
Number two, I have lectured to Idaho 
physicians and nurses off and on at the ACEP, 
American College of Emergency Physician, 
conferences, both regionally as well as nationally, 
for 20 years, so that's probably being familiar with 
that standard of care for -- we've had doctors from 
Idaho and nurses from Idaho that come to practice in 
Oregon and with me at Southwest Washington and with 
me at Oregon, two states I practice in, and so the 
standard of care I've gleaned from their experience 
and how they practice with me, that would be another 
reason. 
Over the years I've reviewed several cases 
from Idaho. I'm sure 20 or 30 over the years. I am 
familiar with the community standard of care, I'm 
familiar with the uniqueness of the statute in 
Idaho, which is -- there's only 3 states in the 
country that have a statute like Idaho's where the 
standard of care is not necessarily a national 
standard of care, so I'm familiar with it through 
that; and then I'm also familiar with the standard 
of care by each case, whether I'm on the plaintiff's 
side or I'm on the defense side. I speak with a 
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local person who either practices or is familiar 
with the standard of care for a particular city or 
hospital. 
In this case my notes reflect that I have 
spoken with a Dr. Dan Brown and I have spoken with a 
Dr. Dean Lapinel and, let's see, I believe those 
were the only two -- oh, I spoke with a Dr. Kenneth 
Braumwell, so I've spoken with three physicians in 
this case. 
Q. Did you rely upon your conversations with 
Dr. Dean Lapinel? 
A. You know, because I've told Mr. Tolman and 
Mr. Girdy, it's -- I know it's a hoop you have to 
jump through, but did I rely on what they said the 
standard of care was, did it change my opinions as 
to what the standard of care -- I already knew what 
the standard of care was, so, in part, I guess I 
affirmed what the standard of care was, but in terms 
of relying on their opinions as to the development 
of the standard of care, no, I did not. 
I didn't quite finish my answer. One more 
source of my being familiar with the standard of 
care is the numerous depositions that I have read 
through the years of Idaho physicians who opine that 





























standard of care in Portland, that the standard of 
care for a particular medical condition like a 
pulmonary embolus is the same in Napa as it is ~n 
Boise and as it is in any small community in the 
United States; so there are multiple sources of my 
familiarity with the standard of care. 
Q. Have you been to or lectured in the June -






Have you visited the hospital in Caldwell? 
You know, I've done two -- when I moved to 
Portland, I came through Idaho, and I went through 
several -- I didn't have any money when I finished 
my internship and I slept in hospitals on my way to 
Portland, Oregon and I do remember sleeping in a 
hospital in Pocatello and I did sleep in another 
hospital in a small town in Idaho in their call room 
one night, but I don't remember which one it was, so 
I don't want to misrepresent that I haven't been 
there, but I don't recall that I have. 
Q. And you certainly wouldn't have been there 
23 in the time frame of 2003? 
24 A. No. 
25 Q. All right. And it's my understanding from 
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your discussions with attorneys that you have had 
some experience with the Boise standard of care; is 
that true? 
A. Yes. 
Q. And you've had some experience in other 
areas of Idaho, have you specifically had experience 
in the Caldwell, Idaho area? 
A. Only in the sense that through the years 
I've lectured to doctors and nurses that are from 
small towns in Idaho. I think Caldwell has probably 
been the source of some of the attendees at the 
Oregon ACEP meeting, which is every February and 
it's usually at Sun River or the Inn of the Seventh 
Mountain and we have a lot of Idaho docs and nurses 
that come to that, because it's a ski seminar. 
One of the first questions I always ask is the 
standard of care regarding the issues in a 
particular case is what's the capabilities of the 
hospital and where the community practices: Do they 
have a CT, do they have an MRI, do they have a D-
Dimer, do they have a V/Q scan, do they have a CT 
angiogram capability. 
If they don't have those capabilities, the 
standard of care would vary, it would differ; if 
they do have those capabilities, then the standard 
?~~7 



























of care would be the same, whether it's 1n a large 
whether it's in Boise or whether it's in Napa. 
Q. Okay. In your conversations with Dr. 
Lapinel, did he disclose to you any of his medical 
conditions? 
A. You mean personally? 
Q. Yeah. 
A. I gleaned from his deposition that he had 
burned-out of being an ER doc. So I guess in that 
sense, it was a public disclosure. 
I'm looking at my notes from the phone 
calls. I don't think let's see, he's a board 
certified ER doc. I don't see that we discussed his 
personal health in my phone notes. 
Q. Okay. And Kenneth Braumwell, as I 
understand it, is a pediatric/adult emergency 
medicine, does that affect standard of care, are you 
familiar with pediatric emergency care physicians? 
A. He's double-boarded in ER, and he's --
like I'm double-boarded as well, and he's double-
boarded in peds. I practice at a level-one trauma 
center out of Emanuel, which is the pediatric 
hospital here in Portland, and three of my partners 
were double-boarded in ER and peds. Currently two of 































in peds, that is not an unusual combination, so no, 
it does not change the standard of care. 
Q. Okay. In the information that you have 
reviewed, I understand that Deposition Exhibit 8 
represents a summary of your notes, now, that would 
be the two pages of writings that you have there in 
front of you in your yellow notebook by way of 
numbers. 
A. These are notes that I make to myself and 
for myself when I am preparing for a deposition that 
assist me in being able to give a concise and quick 
summary of what my opinions are. 
Q. And that is exactly what I want. Would 
you please give that to me now. 
A. Okay. In my opinion -- let's see if I can 
do this in an organized fashion: In my opinion that 
I gave over the phone and have summarized here is I 
did not feel that there was any violation of the 
standard care or any negligence - and I'm forgetting 
her name right now. 
MR. FOSTER: Catherine. 
THE WITNESS: Yes. She was a 
cardiologist. I believe that she put this lady on a 
Holter monitor. I did not feel that she violated 
the standard of care. I also gave an opinion that I 
, 
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in that area of risk to the level that would prevent 
you from being sued; and we do that for every 
specialty in my seminars. 
We go through each specialty, listing what 
the top two or three most likely lawsuits are by 
specialty; and for ER doctors pulmonary embolus is 
probably in the top five. 
Q. Doctor, I believe that's all the questions 
I have of you at this time. 
A. You didn't get back to me, and I don't 
know if you want my opinions about Dr. Newman 
regarding the specifics of what I felt he should 
have done or didn't do. 
Q. I think I got the outline. 
A. Yeah, you got the outline, and also on my 
in his deposition, Dr. Newman himself testified 
what the standard of care was for a PE on pages 14, 
17, and 22 and that's on the front of his 
deposition. 
Q. Now, with that information that's 
contained in Deposition Exhibits 1 through 8, I have 
your opinions; is that true? 
MR. FOSTER: object to the form. 

































Some people in Napa will find interesting. 
(Laughing. ) 
But anyhow, putting that aside, you certainly 
haven't spent time in Mercy? 
A. No. I know that Mercy Medical Center is a 
bigger ER than Twin Falls. 
Q. According to Dr. Brown? 
A. Right. I believe I may have asked Jack or 










And I believe I was told it was a level 
Q. And in your conversations with Dr. Bra 
umwell, if I pronounce that right, Kenneth and Dr. 
Lapinel, did you inquire into the subject matter of 
whether they had ever physically been in Mercy? 
A. Let's see what I wrote. I don't see that 
I asked that specific question and documented it 
into my notes; so I don't know if I did or not. 
Q. Have you asked anybody else about what 
differences may exist between practice in St. Luke's 































branch and Mercy Medical Center? 
A. Yes. 
Q. Who have you talked to? 
A. Well, I've talked to at least Dr. Bra 
umwell. 
Q. Okay. 
A. I think I talked with Dr. Lapinel, and 
then probably in the 20 or 25 cases in Idaho I 
reviewed over the last 15 years, I've probably asked 
the answer is always the same as a general rule a 
nd in this case because they had all the necessary t 
esting that was needed, it's the same. 
Q. Have you ever been involved in a case 
arising out of treatment that occurred in Mercy? 
A. Yes, probably. I think I have. 
Q. And do you remember what the name of the 
case is? 
A. No, sir. 
Q. Okay, but you're not sure whether or not 
it actually was a case arising out of activity at 
Mercy? 
A. I'm pretty sure I've had more than one 
arising out of Mercy that I have reviewed. 
Q. 
A. 
How long ago? 
In the last 15 years 
?L1L1? 






























-- I've probably reviewed -- my r 
ecollection is I've reviewed three or four. 
Q. Did any of those get into the question of 
the system or approach or organization existing in 
Mercy? 
MR. FOSTER: Object to the form. 
THE WITNESS: I don't understand your ques 
tion. I think I can bottom-line this for you. I 
don't recall ever being told by any doctor in Idaho 
ever in any form or fashion, regardless of 
specialty, that the diagnosis and treatment of PE 
was different in any town, regardless of size or 
hospital, than it is in Boise. 
BY MR. LYNCH: 
Q. You have testified at least twice or three 
times about the differences, if any, between 
diagnosis and treatment of PE in connection with the 
operation of a hospital and then the connection with 
not only their facilities but their operating 
procedures and the systems they have in place and 
the contracts they have with other people, are there 
differences between hospitals such as St. Luke's 
Regional Medical Center and Mercy or other 
hospitals? 
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A. Could you please clarify what you mean by 
"that concept"? When you say "that concept." 
Q. Is there a difference between a pulmonary 
emboli and a saddle emboli? 
A. A saddle emboli is one particular type of 
pulmonary embolus that lodges in the pulmonary 
artery. There are other types of pulmonary emboli 
that will not stay in the pulmonary artery but will 
lodge in the lung tissue or the sorry -- in the 
smaller arteries of the lungs. 
Q. Why is it called saddle? 
A. Because it usually lays across both 
pulmonary emboli like a saddle would lay across a --
I guess the back of a horse. 
Q. Is a saddle emboli potentially lethal? 
A. Yes. 
Q. As an emergency room physician examining a 
patient and developing a differential diagnosis 
and I want you to assume for purposes of this 
question that you're considering whether the patient 
is having a pulmonary emboli. What are the symptoms 
that you would look for with respect to a pulmonary 
emboli? 
A. The symptoms I would look for in a patient 
with a pulmonary emboli are chest pain and shortness 
































Q. If you had a combination of both of those 
symptoms and you were suspicious of a pulmonary 
emboli, would you have an obligation then, as the 
emergency room physician, to conduct some testing in 
order to make a determination as to whether or not 
you were in fact dealing with a pulmonary emboli? 
A. If the patient presented with symptoms of 
what I considered consistent with a pulmonary emboli, 
I would pursue investigating whether that person had 
a potential pulmonary embolus. 
Q. That would be the practice -- the good 
practice of medicine, right, would be to rule out a 
pulmonary emboli if you had symptoms of chest pain 
and shortness of breath? 
A. If a person presented to my emergency 
department with symptoms consistent with chest pain 
and shortness of breath, yes, I would consider 
pursuing -- working -- I would evaluate them for a 
pulmonary embolus. 
Q. That would be the standard of care to which 
you would hold yourself back in May of 2003; correct? 
A. In consideration if someone presented with 
those particular symptoms, the answer is yes. Those 
symptoms being chest pain and shortness of breath. 































Q. From the standpoint of the duties of an 
emergency room physician, do you think there's any 
difference between an emergency room physician 
practicing in Grangeville from the practice of 
emergency medicine in Caldwell at West Valley Medical 
Center? 
A. No. 
Q. Do you think there's any difference between 
the practice of emergency room medicine at West 
Valley Medical Center in Caldwell than from, say, 
Mercy Medical Center in Nampa? 
A. I don't know. I cannot respond to that 
question, the fact that I've only worked in the 
emergency department in Grangeville and in West 
Valley. 
Q. As an emergency room physician do you belong 
to certain emergency room physician societies or 
affi.liations? 
A. No. 
Q. Do you regularly meet with other emergency 
room physicians who practice around the state of 
Idaho? 
A. No. 
Q. Is there a reason why you don't belong to 
those kinds of societies if they exist? 






10:15:27 1 A. I belong to family medical societies and 
10:15:31 2 meet with my training and my continuing education 
10:15:34 3 through family medicine. 
10:15:36 4 Q. Let me get back to this question of symptoms 
10:15:39 5 that would cause you to be concerned for a pulmonary 
10:15:44 6 embolus. 
10:15:44 7 If you just had pleuritic chest pain alone 
10:15:47 8 without shortness of breath, would you, as an 
10:15:50 9 emergency room physician, consider pulmonary embolus 
10:15:53 10 to be on the differential. 
10:15:55 11 A. Someone who had pleuritic chest pain? 
10:16:00 12 Q. Yes. What is pleuritic chest pain? 
10:16:05 13 A. Pleuritic chest pain is chest pain that is 
10:16:09 14 related to breathing, coughing, moving. 
10:16:15 15 Q. If you had a patient who presented just with 
10:16:18 16 chest pain -- and I don't know if you and I can 
10:16:22 17 differentiate between pleuritic chest pain and chest 
10:16:25 18 pain. But let's assume you had a patient who just 
10:16:29 19 presented and described to you what you would think 
10:16:32 20 is chest pain, would that cause you, as an emergency 
10:16:36 21 room physician, to put pulmonary embolus or emboli on 
10:16:41 22 your differential? 
10:16:42 23 A. Yes. 
10:16:45 24 Q. So in your view, as an emergency room 
10:16:47 25 physician, you don't need to have both shortness of 






10:16:50 1 breath and chest pain or pleuritic chest pain for 
10:16:55 2 pulmonary emboli to be on your differential 
10:16:59 3 diagnosis; right? 
10:17:00 4 A. Yes. 
10:17:01 5 Q. When you have a patient who has both 
10:17:05 6 shortness of breath and either pleuritic or chest 
10:17:08 7 pain, pleuritic chest pain or chest pain, does your 
10:17:14 8 concern for the potential for pulmonary emboli go up? 
10:17:23 9 A. I consider pulmonary emboli in people who 
10:17:27 10 have chest pain and shortness of breath and in people 
10:17:31 11 with pleuritic chest pain. 
10:17:33 12 Q. My question is: If you have all three --
10:17:35 13 let's say you have pleuritic chest pain, chest pain 
10:17:39 14 and shortness of breath, does your concern for 
10:17:42 15 pulmonary embolus go up? Is it more heightened, in 
10:17:49 16 other words? 
10:17:49 l7 A. Yes. 
10:17:55 18 Q. What tests, as an emergency room physician, 
10:17:57 19 would you order if you had concern for a potential 
10:18:02 20 pulmonary emboli? 
10:18:05 21 A. In someone who presented with -- what sort 
10:18:09 22 could you rephrase the question? 
10:18:10 23 Q. Sure. Let's say you had a patient who came 
10:18:13 24 in, had pleuritic chest pain, had chest pain and had 
10:18:17 25 shortness of breath. And as you described, you as 




10:18:21 1 the emergency room physician would have a heightened 
10:18:23 2 concern for pulmonary emboli. Would you order tests 
10:18:28 3 in order to determine whether or not you really were 
10:18:31 4 dealing with a pulmonary emboli? 
10:18:33 5 A. Yes. 
10:18:33 6 Q. What tests would you order? 
10:18:36 7 A. I would obtain -- the standard workup I 
10:18:39 8 would use for someone with chest pain would be a 
10:18:42 9 chest x-ray, EKG and blood tests. 
10:18:46 10 Q. What would you be looking for in a chest 
10:18:49 11 x-ray? 
10:18:50 12 A. For nothing for a pulmonary emboli itself. 
10:18:53 13 But that's part of the workup for someone with chest 
10:18:57 14 pain. 
10:18:58 15 Q. So an x-ray in and of itself would not be 
10:19:03 16 definitive in determining whether you were or were 
10:19:06 17 not dealing with a pulmonary emboli? 
10:19:08 18 A. That's correct. 
10:19:09 19 Q. So you have to order, I assume, in addition 
10:19:11 20 to chest x-ray, other studies like an EKG? 
10:19:17 21 A. EKG, which is nonspecific for blood clots. 
10:19:20 22 A more specific screening blood test for blood clots 
10:19:22 23 would be a D-dimer. 
10:19:25 24 Q. What is a D-dimer? Is that d-i-m-e-r? 
10:19:29 25 A. D-dimer. 
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iO:19:32 1 Q. What is that? 
10:19:34 2 A. It's a screening test to see if someone used 
10:19:37 3 in the context of the symptoms you had described, 
10:19:41 4 along with that test have an increased probability of 
10:19:44 5 having a blood clot, pulmonary emboli. 
10:19:50 6 Q. What is it that you look for in the D-dimer 
10:19:54 7 testing that would allow you as a physician to come 
10:19:57 8 to the conclusion that you're dealing with a 
10:20:01 9 pulmonary emboli? 
10:20:02 10 A. The D-dimer itself is not the diagnostic 
10:20:05 11 tool to determine if someone has a pulmonary emboli. 
10:20:09 12 It's a screening test to determine whether you need 
10:20:11 13 to move on to further testing. 
10:20:14 14 Q. What do you -- what tells you you need to 
10:20:15 15 move further when you're looking at the results of 
10:20:16 16 the D-dimer exam? 
10:20:16 17 A. If it's elevated beyond a certain level that 
10:20:20 18 is set by the lab as being positive or negative. 
10:20:26 19 Q. Does the EKG come after or before the 
10:20:30 20 D-dimer? 
10:20:32 21 A. It can come either place. 
10:20:35 22 Q. What is the preferred order of testing in 
10:20:38 23 order to come to a definitive conclusion whether a 
10:20:42 24 patient does or does not have a pulmonary embolus? 
10:20:45 25 A. I think that all the information needs to be 





iO:20:47 1 brought together. There's not one thing that is more 
10:20:48 2 important. It's like all the tests were taken 
10:20:51 3 together to use to help deter.mine the probability of 
10:20:54 4 moving on to further testing. None of those things 
10:20:57 5 we've talked about so far are definitive diagnostic 
10:21:01 6 tools for a pulmonary emboli. 
10:21:03 7 Q. What do you consider to be the definitive 
10:21:06 8 diagnostic tool? 
10:21:07 9 A. CT, pulmonary angiogram or CAT scan of the 
10:21:12 10 chest with IV contrast. 
10:21:14 11 Q. And I gather from what you're telling me, 
10:21:16 12 Dr. Newman, that you wouldn't get to that exam until 
10:21:20 13 after you had already reviewed the results of an 
10:21:23 14 x-ray, an EKG and blood work? 
10:21:30 15 A. Are we still talking about the same person 
10:21:33 16 who presented with the symptoms you had talked about 
10:21:35 17 earlier. 
10:21:36 18 Q. Yes, sir. 
10:21:37 19 A. We have not changed patients; is that 
10:21:38 20 correct? 
10:21:38 21 Q. Correct. 
10:21:39 22 A. So you're talking about a patient who has 
10:21:40 23 pleuritic chest pain, shortness of breath and chest 
10:21:43 24 pain, who we were doing the blood tests on. If they 
10:21:50 25 were suggestive, then we would move on to a CT 
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iO:21:55 1 pulmonary angiogram as a definitive test. 
10:22:00 2 Q. If you do not order the appropriate studies 
10:22:04 3 in the face of a patient who presents with pleuritic 
10:22:08 4 chest pain, chest pain and shortness of breath, would 
10:22:13 5 you agree with me that as an emergency room physician 
10:22:17 6 you have violated the standard of care to which you 
10:22:21 7 would hold yourself to practice? 
10:22:23 8 MR. RICHARDSON: Objection; foundation. 
10:22:26 9 MR. DANCE: Join. You may answer, if you 
10:22:28 10 can. 
10:22:29 11 MR. LYNCH: I'll join in the objection, if 
10:22:30 12 it's necessary. 
10:22:38 13 WITNESS: Most patients who present to the 
10:22:42 14 emergency department with pleuritic chest pain and 
10:22:44 15 shortness of breath will receive those tests. 
10:22:49 16 Q. (BY MR. COMSTOCK) And so then you would 
10:22:51 17 agree with me that if the patient presents with those 
10:22:54 18 symptoms and does not receive those tests by order of 
10:22:58 19 the emergency room physician, that that would be a 
10:23:02 20 departure from the standard of care applicable to the 
10:23:05 21 emergency room physician? 
10:23:07 22 MR. LYNCH: Same objection. 
10:23:09 23 MR. DANCE: Same objection. 
10:23:11 24 MR. RICHARDSON: Join. 
10:23:12 25 WITNESS: For that person who presented with 





iO:23:i6 1 chest pain and shortness of breath, those would be 
10:23:20 2 the tests that I would order. 
10:23:22 3 Q. (BY MR. COMSTOCK) If you did not order 
10:23:23 4 those tests, Doctor -- and please listen to my 
10:23:26 5 question. 
10:23:26 6 A. I'm sorry. 
10:23:27 7 Q. If you did not order those tests in the face 
10:23:29 8 of those presenting symptoms, would you agree with me 
10:23:33 9 that you had departed from the standard of care 
10:23:35 10 applicable to you as an emergency room physician? 
10:23:40 11 MR. LYNCH: Same objection. 
10:23:40 12 MR. DANCE: Same objection. 
10:23:43 13 MR. RICHARDSON: Join. 
10:23:44 14 WITNESS: Sorry. I'm new at this. I 
10:23:46 15 apologize for smiling on that. 
10:23:46 16 For that particular patient, that would be 
10:23:48 17 the standard of care that I would -- for that 
10:23:51 18 patient, that is the standard of care that I would 
10:23:54 19 provide. 
10:23:55 20 Q. (BY MR. COMSTOCK) And if you didn't, then 
10:23:56 21 you would have departed from the standard of care; 
10:23:59 22 correct? 
10:24:00 23 MR. LYNCH: Same objection. 
10:24:00 24 MR. DANCE: Same 
10:24:02 25 MR. RICHARDSON: Join. 





10:24:03 1 WITNESS: For that patient, yes. 
10:24:07 2 Q. (BY MR. COMSTOCK) What if you add to the 
10:24:09 3 symptoms tachycardia and an abnormal EKG? 
10:24:18 4 A. With still -- with those symptoms of chest 
10:24:22 5 pain and shortness of breath? 
10:24:24 6 Q. Yes. 
10:24:26 7 A. Could you please define "abnormal EKG" for 
10:24:30 8 me? 
10:24:31 9 Q. Flipped T waves? 
10:24:33 10 A. Flipped T waves, tachycardia, chest pain and 
10:24:36 11 shortness of breath? 
10:24:37 12 Q. Yes. 
10:24:38 13 A. That is still someone who mayor may not 
10:24:40 14 have a pulmonary emboli. It would not change my 
10:24:45 15 consideration. 
10:24:47 16 Q. Let's add dizziness to the equation. 
10:24:53 17 A. Is that --
10:24:53 18 Q. Go ahead. Does that change the suspicions 
10:24:55 19 at all? 
10:24:56 20 A. No. 
10:25:01 21 Q. What do you have to see in the x-ray, EKG, 
10:25:05 22 D-dimer and other tests to get you to the point of 
10:25:11 23 ordering the CT scan which you described as being the 
10:25:15 24 definitive diagnostic tool? 
10:25:16 25 A. The symptoms that are associated with it and 





10:25:21 1 a positive D-dimer. 
10:25:44 2 Q. I'm going to hand you what we've marked 
10:25:47 3 previously as Exhibit 1. I've handed all of the 
10:25:49 4 attorneys here a copy of Exhibit 1. 
10:25:53 5 Doctor, I'm going to represent to you that 
10:25:57 6 these are the pages of the West Valley Medical Center 
10:26:00 7 chart for May 31st, 2003, where it is my belief you 
10:26:07 8 provided medical care and services to Maria Aguilar. 
10:26:11 9 Can you look through that exhibit and make 
10:26:14 10 sure I have copied what is appropriate for that day? 
10:26:39 11 Is it correct? 
10:26:41 12 A. That is correct. 
10:26:43 13 Q. Okay. And you've seen those. documents 
10:26: 46 14 before and reviewed the record before coming here 
10:26:49 15 today? 
10:26:49 16 A. Yes. 
10:26:50 17 Q. What other documents did you review to 
10:26:52 18 prepare yourself for the deposition here today? 
10:26:56 19 A. The previous note from the visit of 
10:27:00 20 Ms. Aguilar on April 26 of 2003. 
10:27:07 21 Q. The previous note from West Valley Medical 
10:27:10 22 Center? 
10:27:10 23 A. Yes. 
10:27:11 24 Q. Did you review any of the records from Mercy 
10:27:15 25 Medical Center regarding this woman? 
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MEMOR~NDUM DECISION 
AND ORDER GRANTING 
PLAINTIFFS' MOTION 
TO AMEND COMPLAINT 
TO INCLUDE CLAIM FOR 
PUNITIVE DAMAGES 
This matter is before the court on Motions to Strike filed by the Defendant Allen 1. 
Sinclair and on Plaintiffs' Motion to Amend Complaint to Include Claim for Punitive Damages, 
Me Steven K. Tolman represented Defendant Allen J. Sinclair, NLD. Me Jack Gjording 
appeared on behalf of Defendant Twin Falls Clinic and Hospital, while Mr, Byron Foster 
represented the PlaintiiTs. 
MEMORANDUM DECISION AND ORDER 
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BACKGROUND 
On February 24,2004, this court dei.1ied Plaintiffs' Motion to Amend Complaint to 
Include a Claim for Punitive Damages, since: it granted Defendants' Motion to Strike the 
Affidavits offered in support of the Motion. Now, pursuant to: the court's previous ruling, the 
Plaintiffs have filed a Second Motion to Amend Complaint to include a claim for punitive 
damages pursuant to I.C. §6-1604. 
A hearing on the matter was held on April 19, 2004. The court subsequently ordered the 
affidavit of Dr. Kenneth J. Hammerman, M.D., stricken on April 20, 2004. Plaintiffs 
subsequently filed a response, including an Affidavit of Anne G. Graham. Based thereon, the 
court renders the following decision. 
ANALYSIS 
I. Defendant's Motions to Strike. 
The Defendant Sinclair has moved to strike two affidavits of Kenneth J. Hammerman, 
M.D., along with the Affidavit of Gary M. G:~eenberg. Pursuant to the statement by the 
Plaintiffs' counsel at oral argument, as well as in briefing filed with the court on April 20, 2004, 
the Court is not considering the Affidavit of Dr. Hammerman filed before April 1, 2004, nor is 
the court considering Dr. Greenberg'S Affidavit. The Affidavit of Dr. Hammerman tiled April 
26,2004 is being considered. The documents forming the basis for the court's decision are: 
• Affidavit of Lynne M. Marietta, R.N., tiled April 1, 2004; 
• Affidavit of Cathleen Robinson, R.N., B.S.N., filed April!, 2004; 
• Affidavit of Kenneth J. Hammerman, M.D., filed in Plaintiffs' response to order 
striking Affidavit, filed April 26, 2004; 
• Excerpt from the Deposition of Allen J. Sinclair, M.D., tiled April 1, 2004; and 
• Policies and Procedures of Twin Falls Clinic and Hospital, filed April I, 2004. 
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The Defendants 1 continue to maintain that the Affidavits cannot be considered by this 
court in ruling on the Plaintiffs' Motion to Amend since they lack the necessary foundation 
required by I.C. §§ 6-1012 and/or 6-1013. The court previou~ly agreed with the Defendants' 
position; however, the affidavits that are now befOre the court are legally sufficient and will be 
considered by the court in ruling upon the Plaintiffs' motion to amend. 
In her new Affidavit, Ms. Marietta st3.tes that she holds her opin'ion to a reasonable 
degree of medical certainty. lv!arietta Affid., p. 2, ~ 3. She also states that she possesses 
professional knowledge and expertise. Id., p. 2, ~ 2. With respect to her actual knowledge of the 
standard of care, Ms. Marietta had a telephone conversation with Julia Yost, RN and Janet 
Milligan, RN, both local nurses, to familiari2e herself with the applicable standard of care.ld., 
pp.3-8. 
Ms. Yost is familiar with the standard. of care for IV c0nscious sedation procedures 
performed at Twin Falls Clinic and Hospital (the "Clinic") during the relevant time period since 
she has been a nurse assisting in such proced:lres at MVRJv[C .since 2000. ld., p. 3, ~ 7. Likewise, 
Ms. Milligan is familiar with the applicable standard of care for rv conscious sedation 
procedures at the Clinic since she has taught :5urgical technicians these procedures at CSI since 
1998. Therefore, Ms. Marietta's Aftidavit, re.ying upon these two individuals' knowledge, meets 
the requirements set forth in Dulaney v. St. A/phonsus Reg. lvled Or., 137 Idaho 160, 163,45 
P.3d 816,819 (2002). 
In regards to Dr. Hammerman's Affidavit, he also states that he holds his opinion to a 
reasonable degree of medical certainty and thlt he possesses the requisite professional 
Mr, Gjording, on behalf of Twin Falls Clinic & Hospital, joined in Dr. Sinclair'S motion and argued in 
support at oral argument; therefore, the court views the motion to strike as being made by all defendants. 
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knowledge and expe11ise. Hammerman AjJzd., p. 2, 'i~ 2,3. With respect to his actual knowledge 
of the applicable standard of care, Dr. Hammennan has conversed with Ike Tanabe, M.D., a 
gastroenterologist like Defendant Dr. Sinclair who practices in Boise. ld., p. 2-7. Dr. 
Hammerman has also attempted to contact b;)th other gastroenterologists in the Twin Falls area; 
however, neither would speak with him. Id. p. 4-5, ~ 8. 
The Defendants argue that the court ~:hould strike Dr. Hammerman's affidavit yet again 
because he failed to adequately familiarize himself with the local standard of care. They argue 
that Dr. Hammerman should have spoken with another local specialist (which he tried to do), or 
that he should have located someone in Rexburg, Pocatello, or Lewiston to familiarize himself 
with the standard of care in a similar community. 
The court believes that sLlch steps are not required here. As has been said, Dr. 
Hammerman made every effort to speak to li:::ensed gastroenterologists all across the state, from 
Pocatello to Coeur d' Alene, including Boise, Twin Falls and Le\viston. See AjJidavit of Cathleen 
Robinson, R.N The only person who would speak to Dr. Hammerman was Dr. Tanabe. The 
court finds that Dr. Tanabe's particularized knowledge of the local standard of care is sunicient 
to form the foundation for Dr. Hammerman. Tanabe's knowledge of standards of practice in 
Twin Falls, his membership in the Idaho Gastroenterologists' society; (the Idaho Gllt Club), his 
sharing patients with Twin Falls doctors and his receiving referrals from the Twin Falls area give 
him identitiable knowledge of the standard of care in Twin Falls during the relevant time period. 
See Hammerman Affidavit, p. 4, ~ 7. 
Beyond that, and even if Dr. Tanabe's knowledge of the Twin Falls standard would be 
viewed as too limited for an adequate foundation. the court finds that the standard of practice in 
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Twin Falls, Idaho on March 9, 2001 is, as a matter of law. indeterminable. This conclusion is 
based upon the affidavit of Cathleen Robinson, and the Affidavit of Dr. Hammerman himself. 
Section 6-1012 makes clear that "[i]£ there be no other like provider in the community 
and the standard of practice is therefore indeterminable, evidence of such standard in similar 
Idaho communities at said time may be considered." Dr. Tanabe is a board certified and Idaho-
licensed gastroenterologist. He practices in Boise, Idaho - a community which the court 
determines is "similar" for purposes ofLC. 6-1012, to Twin Falls2. As the only fdaho-licensed 
physician who would speak to the Plaintiffs' expert, he is clearly a sufficient choice to fill the 
vital role of educating an out-of-state expert lnd providing adequate foundation. 3 Thus, while 
sections 6-1012 and 6-1013 do place a "burden" on the Plaintiff in a malpractice action, that 
burden is not an insurmountable one, an effect that the Defendants' arguments, if applied, would 
have. 
Therefore, Dr. Hammerman's Affidavit meets the reqUirements set forth in Dulaney, 
supra. The Defendant's Motions to Strike are consequently overntled. 
The Defendants would have this court strike the affidavit because Boise is not "similar" to Twin Falls. The 
Defendants argue that Dr. Hammerman should speak with a physician in Pocatello, Rexburg or Lewiston; however, 
Cathleen Robinson'S affidavit, which is uncontrovelted, makes clear that no other [dabo gastroenterologist would 
speak to the Plaintiffs - whether that physician be located in Ll:!wiston. Pocatello, Boise or Twin Falls. Clearly the 
statute is not designed to sanction a conspiracy of silence among the medical community sufticient to trump medical 
malpractice cases in this state. The Defendants would have this court embrace sucb an approach, and I decline to do 
so, 
The Defendant also argues that the law requi:'es an affidavit from Dr. Tanabe as well as from Dr. 
Hammerman to satisfy hearsay and foundation issues. Such is not the standard in Idaho. The out-of-state expl:!rt is 
merely required to "become familiar" with the standard of care in the locat community. See Keyser v. Carner, 1:29 
Idaho 112, I 17- I 18, 922 P.2d 409, 414-15 (Ct. App. 1996). This is not a "Herculean effort" and such 
"familiarization" can be done over the telephone. [d..lt 118, 922 P,2d at 415. Thus, an affidavit is not required 
from Dr. Tanabe here. Cf Watts v. Lynn, 115 Idaho 341,870 P.2d 1300 (1994) (plaintiff's out-of-state expert 
adequately "familiarized" himself with the local standard of care by merely speaking with a local dentist, even 
though the local dentist later testified by affidavit that the Defendant had complied with the community standard of 
care). Thus, even the tiling of an affidavit contradicting the plaintiffs expert did not undermine the 
"familiarization" process undertaken by telephone. N) mOI'e is required here. 
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II. Decision on the Merits. 
In their Motion to Amend, the Plaintiffs argue that they should be allowed to amend their 
Complaint to include a claim for punitive damages, since they have learned that Dr. Morton was 
not given 100% pure oxygen until nine (9) minutes after the Code Blue began. Punitive damages 
are defined in Idaho as follows: 
'Punitive damages' mean damages awarded toa claimant, over and 
above what will compensate the claimant for actual personal injury 
and property damage, to serve the public poLicies of punishing a 
defendant for outrageous conduct and of deterring future like 
conduct. 
I.e. § 6-1601(9). 
Idaho Code Section 6-1604 governs whether a party sbould be allowed amend their 
pleadings to include a claim for punitive darr..ages. The Statute states: 
(1) In any action seeking recovery of punitive damages, the 
claimant must prove, by clear and convincing evidence, 
oppressive, fraudulent, malicious or outrageolls conduct by the 
party against whom the claim for punitive damages is asserted. 
(2) In all civil actions in which punitive damages are permitted, no 
claim for damages shall be filed containing a prayer for relief 
seeking punitive damages. However, a party may. pursuant to a 
pretrial motion and after hearing before the court, amend the 
pleadings to include a prayer for relief seeking punitive damages. 
The court shall allow the motion to amend the pleadings if, 
after weighing the evidence presented, the court concludes 
that, the moving party has established at such hearing a 
reasonable likelihood of pl"oving facts at trial sufficient to 
support an award of punitive damages. A prayer for relief added 
pursuant to this section shall not be barred by lapse of time under 
any applicable limitation on the time in which an action may be 
brought or claim asserted, if the time prescribed or limited had not 
expired when the original pleading \-vas filed. 
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InJonesv. Panhandle Distributors, Inc., 117 Idaho 750, 755, 792 P.2d 315, 320 (1990), 
the Idaho Supreme Court reiterated the general guidelines for trial judges to fo How with respect 
to punitive damages. The Court stated: 
In order to justify submitting a punitive damages issue to the jury, 
a plaintiff must show that defendant acted in a manner that was 'an 
extreme deviation from reasonable standards of conduct, and that 
act was performed by the defendant with an understanding of or 
disregard for its likely consequences.' 'The justification for 
punitive damages must be that the defenqant acted with an 
extremely harmful state of mind, whether that state of mind be 
termed malice, oppression, fraud, or gross ne&ligence ... ' 'While 
no concrete formula for an award of punitive damages will control, 
the discretion of the trial judge will continue to be exercised within 
the[ se] general advisory guidelines laid down by this Court in the 
past. ' 
Id. (citing Cheney v. Palos Verdes Investmen.t Corporation, 104 Idaho 897, 904-905, 665 P.2d 
661, 668-669 (1983). 
In her Affidavit, Ms. Marietta states that the failure of the nurses involved to provide Dr. 
Morton with 1 00 percent oxygen until nine rr..inutes after the Code Blue constituted an extreme 
deviation from the applicable standard of care and constituted reckless conduct on the part of 
Twin Falls Clinic and Hospital. Marietta Affid., p. 8, , 10. Dr. Hammerman states the same with 
respect to the conduct of Defendant Dr. Sinclair. Hammermaq Affid., p. 7, , 13. Based on this 
testimony, there is a reasonable likelihood that the Plaintiffs "vill prove facts at trial sufficient to 
support an award of punitive damages. 
The Defendants argue that this "serious matter" is premature and the court should wait to 
rule on the motion until after the depositions Jf Defense witne;sses. The court disagrees. In 
applying the standard ofIdaho Code Section 6-1604, there is a "reasonable likelihood" that the 
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Plaintiffs can prove facts at trial sufficient to support punitive damages, based upon the record 
before the court now - irrespective of what the Defense witnesses may say in response thereto. 
CONCLUSION 
For the reasons set forth above, the Defendants' Moti?ns to Strike are hereby DENIED, 
while the Plaintiffs' Motion to Amend Complaint to Include <Claim for Punitive Damages is 
hereby GRANTED. The Amended Compla:.nt shall be tiled within ten (10) days of the date of 
~\~ 
this Order. '.J\ \ " 
IT IS SO ORDERED. 
Dated this 6 day of May. 1004. ~. ' 
) G. RICHARD a:EVAN--------··--
District Judge 
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" 
COME NOW Plaintiffs', by and through their counsel of record, and pursuant to 
the Court's Scheduling Order and in accordance with I.R.C.P. 26, hereby supplement 
their Expert Witness Disclosures. 
1. Paul Blaylock, M.D., FACEP 
Providence Medical Group 
4500 N.W. Malheur Avenue 
Portland, OR 97229 
2. Dean Lapinel, M.D. 
1437 E. Braemere Road 
Boise, 10 83702 
On April 8, 2009, Plaintiffs' expert witnesses Paul Blaylock, M.D. and Dean 
Lapinel, M.D. participated in a telephone conference with William Blahd, M.D., a Board 
Certified Emergency Medicine specialist who was practicing as an emergency physician 
at the Emergency Department at West Valley Medical Center in May of 2003. 
Dr. Blahd indicated that he knows the standard of health care practice for an 
emergency medicine physician at West Valley Medical Center in May of 2003 because 
he was one of those physicians. He also indicated that he knew the standard of health 
care practice for emergency medicine physicians practicing at Mercy Medical Center in 
Nampa, 10 in April through June of 2003 due to the fact that during that time period; as 
an emergency physician practicing at West Valley Medical Center he was in contact 
with emergency medicine physicians in Nampa because these physicians often saw the 
same patients at various times. It was common that a patient might be seen in the 
WVMC emergency department and then subsequently be seen in the emergency 
department at MMC and visa versa. The emergency physicians at both facilities would 
also often utilize the same referral physicians to refer patients out. During this period of 




time, the two emergency departments would often send each other's patients' medical 
records back and forth between the two hospitals when a patient of one was seen in the 
other's emergency department. Dr. Blahd indicated that with regard to the diagnosis, 
recognition of signs and symptoms of and treatment of pulmonary embolus; there was 
no difference in the standard of health care practice for an emergency physician 
between the emergency department at WVMC and the emergency department at MMC. 
The three physicians (Blaylock, Lapinel and Blahd) also discussed and agreed 
that there were, in May of 2003, no deviations from the standard of health care practice 
in Caldwell, Nampa, Portland or Boise (according to the standards existing in Boise that 
Dr. Lapinel has kept abreast of regarding pulmonary embolus) regarding the following 
subjects, among others: 
1. The methodology for an emergency physician in diagnosing a showering 
of pulmonary emboli. 
2. The method which an emergency physician would utilize to approach a 
diagnosis of pulmonary embolus. 
3. The capability at those hospitals to perform D-Dimer blood testing; 
pulmonary angiogram; va scan and/or pulmonary CT; 
4. The indications for ordering of a D-Dimer blood test; 
5. The steps to take when the D-Dimer result is positive; 
6. The fact that the emergency physicians should know that if a patient is 
experiencing a showering of pulmonary emboli, the risk of developing a 
fatal saddle pulmonary embolus is high; 




7. That when a patient is experiencing a showering of pulmonary emboli that 
cause intermittent signs and symptoms, the patient is more likely to 
survive if they are diagnosed and treated in a timely manner. 
The three physicians also discussed various "red flag" warning signs of an 
impending pulmonary embolus such as: shortness of breath; chest pain, either pleuritic 
or non pleuritic; dyspnea; abnormal EKG findings and various patterns on EKGs; 
syncope or near syncope; dizziness; fatigue/weakness/tiredness/low energy; dyspnea 
on exertion; history of superficial thrombophlebitis; history of birth control medication; 
significance of cardiac catheterization with a finding of normal cardiac arteries; the 
significance of various findings on arterial blood gas testing such as respiratory alkalosis 
and metabolic acidosis and agreed that these "red flags" are consistent with a 
showering of pulmonary emboli and are indicative of an increased risk for a fatal 
pulmonary embolus, both in May of 2003 and presently. 
The three physicians discussed their understanding that a D-Dimer blood test 
was and is a valuable tool if pulmonary emboli are suspected and that the standard of 
health care practice at West Valley Medical Center and Mercy Medical Center in May of 
2003 would require that a positive D-Dimer require further testing and follow-up to rule 
out a pulmonary embolus as the cause of the positive test. That even if the practitioner 
suspected that a D:-Dimer would be falsely positive for some reason, the emergency 
physician would be required; in order to meet the standard of health care practice in 
May of 2003, to follow up in the face of a history of syncope/near syncope, history of 
shortness of breath or history of chest pain, pleuritic or not. 
The three physicians also discussed Dr. Blahd's experience that if a patient was 




brought by ambulance to the emergency department at West Valley Medical Center in 
May of 2003 with a serious medical condition, the paramedics would more probably 
than not give a report directly to the emergency physician on duty. During that period of 
time, there was only one emergency physician on duty per shift in the emergency 
department at WVMC. 
The three physicians agreed that in May of 2003, if an emergency physician 
thought of pulmonary emboli as a cause for a patient's signs and symptoms, the 
standard of health care practice required that it be ruled out because the consequences 
of not ruling it out can be catastrophic for the patient. Pulmonary embolus has to be 
ruled out quickly and a practitioner cannot simply rule it out in his head. In order to 
comply with the standard of care at either West Valley or Mercy Medical Centers in May 
of 2003, an emergency physician would have been duty bound to at least obtain a 
negative D-Dimer to rule out the presence of pulmonary emboli. 
At the conclusion of the discussion, the three emergency physicians agreed that 
there were no local deviations in either Nampa or Caldwell from the standard of care 
during that same period in Portland, Boise , regionally or nationally for the testing, 
diagnosis or treatment of pulmonary embolus as it relates to emergency physicians or 
physicians Board Certified in family medicine acting in the capacity of emergency 
department physicians in May of 2003. 
DATED THIS 3, day of April, 2009. 
Attorney for Plaintiffs 
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Case No. CV 05-5781 
PLAINTIFFS' MEMORANDUM IN 
OPPOSITION TO DEFENDANT 
STEVEN R. NEWMAN, M.D.'S 
SECOND MOTION IN LIMINE 
PLAINTIFFS' MEMORANDUM IN OPPOSITION TO DEFENDANT STEVEN R. NEWMAN, M.D.'S 
SECOND MOTION IN LIMINE - P.1 2472 
COME NOW Plaintiffs above named, by and through their counsel of record, and hereby 
submit this Memorandum in Opposition to Defendant Steven R. Newman, M.D.'s Second 
Motion in Limine. This memorandum is supported by the Affidavit of Kenneth R. Bramwell, 
M.D., filed herewith; the Affidavit of Byron V. Foster, filed herewith and also by Plaintiffs' . 
Memorandum in Support of Plaintiffs' Motion for Protective Order filed with this Court on 
February 19, 2009. 
I. 
INTRODUCTION 
Defendant Newman has filed his Second Motion in Limine arguing that Plaintiffs' 
Emergency Medicine expert witnesses; Paul Blaylock, M.D. and Dean Lapinel, M.D. are not 
sufficiently familiar with the local, community standard of health care practice for a physician 
practicing Emergency Medicine in Caldwell, Idaho in May of 2003. Defendant argues three 
issues: (A) Since Kenneth J. Bramwell, M.D. (the Emergency Medicine specialist with whom 
Drs. Blaylock and Lapinel spoke) practices Emergency Medicine in Meridian and Boise but does 
not practice in Caldwell, he does not have knowledge of the applicable standard of health care 
practice in May of 2003 for Defendant Newman; (B) Drs. Blaylock and Lapinel cannot rely on 
Defendant Newman's deposition testimony in establishing the applicable standard of health 
care practice; and, (C) the applicable standard of health care practice in Caldwell, by reason of 
the fact that no Caldwell Emergency Medicine physician would agree to speak to Drs. Blaylock 
and Lapinel, is not "indeterminable." 
A. DR. BRAMWELL 
Plaintiffs retained Kenneth J. Bramwell, M.D., an emergency medicine physician 
practicing in both Meridian and Boise, to discuss with Drs. Blaylock and Lapinel the standard of 
health care practice for Defendant Newman who was acting as an emergency medicine 
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physician at the time he saw and treated Plaintiffs' deceased, Maria Aguilar on May 31,2003. 
On November 14, 2007, a telephone conversation took place between Dr. Bramwell, Dr. 
Blaylock, Dr. Lapinel and Byron V. Foster, one of Plaintiffs' attorneys. The substance of that 
conversation is summarized in Plaintiffs' Supplemental Expert Witness Disclosure filed with this 
Court on January 24,2008. (See Exhibit "A" to the Affidavit of Byron V. Foster (("Foster Aff."» , 
filed herewith.) (See also Affidavit of Kenneth J. Bramwell, M.D. (("Bramwell Aff."», filed 
herewith.) Plaintiffs' Supplemental Expert Witness Disclosure and the Affidavit of Dr. Bramwell 
establish that Dr. Bramwell is and was familiar with the standard of health care practice for a 
physician practicing emergency medicine in Caldwell, Idaho in May of 2003. Thus, Dr. Bramwell 
could and did adequately impart this knowledge to Drs. Blaylock and Lapinel. 
The depositions of both Dr. Lapinel and Dr. Blaylock have been taken. In those 
depositions, both doctors further explained the nature of the conversation with Dr. Bramwell. 
Both Dr. Lapine/ and Dr. Blaylock also testified as to additional information which lays a 
foundation for their respective knowledge of the applicable standard of health care practice for 
Defendants Long and Newman; the two emergency physician defendants in this case. 
Dr. Lapinel is a retired Boise emergency physician who formerly (up until sometime in 
2001) practiced at St. Luke's and st. Alphonsus regional medical centers and also in Mountain 
Home, Idaho. During this time period, he worked with emergency physicians who worked in the 
emergency departments in Caldwell and Nampa. (See deposition transcripts of Dean Lapinel, 
M.D., taken on May 28,2008 and September 23,2008 at pages 32 through 37; 145 through 
157, attached as Exhibit "B" to the Foster Aff.) In addition, Dr. Lapinel testified that since his 
retirement from the practice of emergency medicine, he has kept current in areas of special 
interest to him; one of those being pulmonary emboli. (See deposition transcript of Dean 
Lapinel, M.D., pages 178,179, attached as Exhibit "B" to the Foster Aff.) 
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With regard to Dr. Blaylock, his deposition testimony indicates that aside from the 
conversation with Dr. Bramwell, he has knowledge of the standard of health care practice 
applicable to Defendants Long and Newman in May of 2003 through his numerous contacts 
with emergency physicians in Idaho, his review and testimony in other medical negligence 
cases in Idaho, his membership in the American College of Emergency Medicine, his activities 
as a lecturer in emergency medicine and his review of the deposition of defendant Newman. 
(See deposition transcript of Paul Blaylock, M.D., taken on May 29,2008 at pages 24 through 
30, page 63, and pages 173 through 175, attached as Exhibit "C" to the Foster Aff.) 
In addition, Plaintiffs have contacted, by letter, every emergency medicine physician listed in the 
2008 Idaho Medical Association Directory as practicing emergency medicine in both Caldwell 
and Nampa, Idaho; with the exception of emergency physicians who were involved at some 
point in time in the care and treatment of Plaintiffs' deceased. No positive responses were 
received. In other words, Dr. Bramwell is the only emergency physician practicing in the west 




1. Idaho Case Law 
Idaho Code § 6-1012 mandates that a plaintiff in a medical negligence action must come 
forward with expert testimony establishing a violation, by the defendant, of the applicable 
standard of health care practice. The Statute reads, in pertinent part: 
" ... (s )uch clai mant or plaintiff must, as an essential part of h is or her 
case in chief, affirmatively prove by direct expert testimony and by 
a preponderance of all the competent evidence, that such 
defendant then and there negligently failed to meet the applicable 
standard of health care practice of the community in which such 
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care was or allegedly should have been provided, as such standard 
existed at the time and place of the alleged negligence ... and as 
such standard then and there existed with respect to the class of 
health care provider that such defendant then and there belonged 
to and in which capacity he, she or it was functioning. Such 
individual providers of health care shall be judged in comparison 
with similarly trained and qualified providers of the same class in 
the same community, taking into account his or her training, 
experience, and fields of specialization, if any. If there be no other 
like provider in the community and the standard of practice is 
therefore indeterminable, evidence of such standard in similar 
Idaho communities at said time may be considered. As used in this 
act, the term "community" refers to that geographical area ordinarily 
served by the licensed general hospital at or nearest to which such 
care was or allegedly should have been provided." (emphasis 
added). 
The manner and method for qualifying an out-of-area expert for rendering testimony against an 
Idaho health care provider has been the subject of many Idaho appellate court decisions. 
However, perhaps one of the best analyses of the state of Idaho law on this subject is contained 
in Keyser v. Garner 129 Idaho 112, 922 P .2d 409 (Idaho Ct. App. 1996). 
Keyser v. Gamer was a medical negligence case involving a suit 
by the parents of a severely brain damaged infant against a Boise 
ear, nose and throat physician. After losing at trial, plaintiffs 
appealed and one of the issues on appeal was the foundation for 
testimony of one of defendants' out of area medical experts. The 
Court of Appeals stated the issue as follows: Videora. comfocus 
in the present case is upon the method by which an out-of-town 
expert in a medical malpractice case may gain 'actual knowledge' 
of the local standard of care as required by Idaho Code § 6-1013." 
The Court of Appeals stated the factual background as follows: 
"At trial, one of Dr. Garner's standard of care experts was Dr. 
Harlan Muntz, who was a board certified pediatric ENT practicing at 
Children's Hospital in St. Louis, Missouri and also a faculty member 
of Washington University Medical School. Dr. Muntz worked in the 
Cleft Palate and Cranial Facial Institute at Children's Hospital. Dr. 
Muntz testified that he was the Chairman of the Hospital's 
Tracheostomy and Airway Communication Team, which reviewed 
the care of all of the Hospital's child patients with tracheostomies. 
Dr. Muntz stated that, in order to familiarize himself with the Boise 
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familiarize himself with the Boise standard of practice for the 
postoperative management of pediatric tracheostomy patients 
undergoing cleft palate surgery, he had spoken with a board 
certified ENT practicing in Boise, reviewed Matthew's medical 
records and reviewed depositions, taken in the case, of other 
physicians who have practiced in Boise. In his conversations with 
the local ENT Dr. Muntz obtained information about the hospital, 
the anesthesia service that is available to surgeons who admit 
patients to the hospital for surgery, the facilities and monitoring 
available at the hospital's PICU, the type of nursing and respiratory 
therapy services available on the general pediatric floor, the overall 
quality and interaction between ear, nose and throat surgeons in 
Boise, and the way other Boise surgeons have managed cases 
similar to Matthew's case prior to August 1991. Based upon this 
information, Dr. Muntz opined that the local standard of care at the 
time of the alleged negligence did not require that Matthew be 
placed in the PICU or be monitored by a pulse oximeter." 
Keyser, supra, at 116. 
While Dr. Muntz was permitted to testify at trial, in ruling on plaintiffs' motion for new trial, 
the district court concluded that the testimony should have been excluded because an 
inadequate foundation had been laid for Dr. Muntz' testimony regarding the standard of care in 
Boise. On this issue, the Court of Appeals quoted the trial court as follows: 
"In my view, it is essential to bear in mind that in all of these early 
cases (Strode v. Lenzi (citation omitted); Buck v. St. Clair (citation 
omitted), and LePelley v. Grefenson (citation omitted», the expert 
from afar had a personal opinion that there did exist a national 
standard of care on point, and that the expert from afar knew what 
the national standard of care was; in all of these cases, the expert 
was of the opinion that the applicable local standard of care ought 
to be the same as the national standard of care applicable to the 
board specialty under examination. Any local inquiry by the out of 
state expert, then, was not to determine what the standard of care 
in the community was, but rather was only to determine whether 
there were any local deviations from an existing national standard 
which would bear on the subject. . .. Within this context, then, the 
testimony of Dr. Muntz was seriously flawed. He never testified to 
the existence of a national standard of care applicable to board 
certified [ENT's] when performing cleft palate repairs upon infants 
with tracheostomies, nor did he testify that he held a personal 
opinion on what the appropriate national standard of care was or 
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standard of care was or ought to be. . .. In substance, his 
testimony was only that he had made inquiry of others as to what 
the standard of care was, and that based upon what others had told 
him, he was of the opinion that Dr. Garner had satisfied the local 
standard. In effect, this meant that the entire basis for this 
witness's opinion on the standard of care was based upon hearsay. 
rather than only the component of local deviations from a national 
standard. I think this is insufficient to constitute the necessary 
foundation for the opinions rendered under Idaho Code § 1013 and 
the cases cited above." 
Keyser v. Gamer, supra, at 116-117, emphasis added. 
The Court of Appeals, in discussing the District Court's decision stated the following: 
"Thus, the district court concluded that a conversation with a local 
physician will suffice to familiarize an out of town expert with the 
local standard of care in cases where the expert testifies that there 
is a national standard of care and that there are no local deviations 
from the national standard. The court held that the foundational 
requirements outlined in Idaho Code § 6-1013(c) are more 
stringent, however, in cases like the present action, where there is 
no testimony as to the existence of a national standard of care. In 
the latter circumstance, the district court concluded, 'a great deal 
more is required for the adequate preparation than merely reading 
the medical chart and talking with one specialist in the field.' 
As the district court aptly stated, the question of how to qualify an 
out of area physician to render an opinion in a medical malpractice 
case 'has plagued the bench and trial bar since the enactment of 
Idaho's statutory structure ... requiring proof [of] actual knowledge 
of the local standard of care.' This issue of how to meet the 
foundational standards for out of area experts has been addressed 
a number of times by the Idaho Supreme Court since the 
enactment of Idaho Code § 6-1013. The first such decision is Buck 
v. St. Clair, 108 Idaho 743, 702 P.2d 781 (1985). In that case, the 
trial court had concluded that the plaintiff's out of state expert 
lacked actual knowledge of the Boise standard of care because he 
had not practiced in Boise, had not admitted patients to Boise 
hospitals, had not evaluated any area medical facilities, and was 
not familiar with any local medical literature. The trial court 
therefore granted a directed verdict for the defendant. The 
Supreme Court reversed. The court stated that an out of town 
physician must make an inquiry to ensure that there are no local 
deviations from the national standard. In the Buck case, the 
plaintiff's expert testified that he obtained familiarity with the local 
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familiarity with the local standard through his specialty training and 
through questioning of a Caldwell physician who informed the 
expert that the local standard was equivalent to the national 
standard. The Idaho Supreme Court found this inquiry sufficient to 
qualify the witness to testify." 
Keyser, supra, at 117. 
The Court in Keyser v. Gamer went on to quote from Frank v. East Shoshone Hospital, 
114 Idaho 480, 757 P.2d 1199 (1988). In that case, the expert witness testified that he had not 
discussed the standard of care with any local doctors. In affirming the grant of summary 
judgment for defendant, the Court in Frank stated: 
"Our decision today does not cast an onerous burden on plaintiffs in 
medical malpractice actions. It is not an overly burdensome 
requirement to have an expert become familiar with the standard of 
care in the community where alleged malpractice is committed. In 
Buck v. Sf. Clair, the expert became familiar with the local standard 
of care by simply questioning a local doctor." 
Frank, supra at 482. 
In a concurring opinion in the Frank case, Justice Huntley similarly observed that: 
"[I]t does not take a Herculean effort for an expert to become 
familiar with the local standard of care. It can be done on the 
telephone." 
Frank, supra at 484. 
The Court of Appeals in Keyserwent on to quote from several other Idaho decisions and 
then stated: 
"The foregoing cases all indicate the foundational prerequisite of 
familiarity with the community standard of care is satisfied by an out 
of area physician's testimony that he or she has conversed about 
those standards with a qualified physiCian practicing in the 
community and has thereby become knowledgeable about the local 
standards. 
In all of the reported Idaho Appellate decisions holding the 
foundational standards to be satisfied, the outside expert testified 
that there existed a national or regional standard of care with which 
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which the expert was already familiar and that the applicable 
community standard did not deviate from that national or regional 
standard. Therefore, we agree with the district court that no prior 
authority is directly on point regarding the foundational 
requirements of Idaho Code § 6-1013 when there exists no national 
or regional standard against which to compare the local standard of 
care. However, unlike the district court, we do not infer from the 
statute or case law any suggestion that the foundational 
prerequisites for expert testimony are more stringent in such cases. 
. .. We find nothing in Buck or in any of the subsequent decisions 
which suggests that the requirements of Idaho Code § 6-1013 
would be more stringent when there is no national standard of 
care. 
We conclude, therefore, that even where no national standard 
applies, an out of area physician may satisfy the foundational 
criteria of Idaho Code § 6-1013 by obtaining information about the 
local standard of practice through consultations with one or more 
qualified local physicians." 
Keyser, supra at 118-119. 
Thus, case law in Idaho contemplates that an out of area physician can meet the 
foundational requirements of Idaho Code § 6-1012 and § 6-1013 by conducting a telephone 
conversation with a qualified Idaho physician. There is no requirement that the qualifying 
physician submit an affidavit and there is no requirement that the information gained through 
the telephone conversation is somehow inadmissible. This issue is put to rest by Keyser v. 
Garner and Frank v. East Shoshone Hospital. To find otherwise, would be to place a 
mandatory burden upon Plaintiffs that in every medical negligence case they illicit testimony of a 
local physician. This is not what the statutes contemplate. Keyser v. Garner, supra, 
establishes the methodology by which a plaintiff in a medical negligence claim can satisfy the 
actual knowledge requirement of Idaho Code § 6-1013. The applicable portion of that code 
section states: 
" This section shall not be construed to prohibit or otherwise 
preclude a competent expert witness who resides elsewhere from 
adequately familiarizing himselfwith the standards and practices of 
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of (a particular) such area and thereafter giving opinion testimony in 
such a triaL" 
Idaho Code § 6-1013. 
Thus, it is clear that an out-of-area expert can lay a foundation for his or her testimony by 
speaking by telephone with a qualified local physician regarding the applicable standard of 
health care practice at the time and place of the alleged malpractice. Based upon Plaintiffs' 
Supplemental Expert Witness Disclosure (See Exhibit "A" to the Foster Aff.); the Bramwell 
Affidavit, and the deposition testimony of Dr. Lapinel and Dr. Blaylock (Exhibits "B" and "C" to 
the Foster Aff.); Plaintiffs have laid an adequate foundation for the testimony of Dr. Lapinel and 
Dr. Blaylock. 
B. DR. NEWMAN'S DEPOSITION 
Defendant Newman argues that Plaintiffs experts cannot use his deposition as one basis 
for their familiarity with the applicable standard of health care practice because he was never 
asked what work-up for a diagnosis was available to him in Caldwell in May of 2003 and was 
never asked whether the standard of care called for him to obtain Maria Aguilar's medical 
records from other providers in May of 2003. Notwithstanding the fact that these issues are 
dealt with in the Bramwell Affidavit, an examination of Defendant Newman's deposition 
indicates that Dr. Newman testified as follows: 
"Q .... What are the symptoms that you would look for with respect to a 
pulmonary emboli? 
A. The symptoms I would look for in a patient with a pulmonary emboli are chest 
pain and shortness of breath .... 
A. If the patient presented with symptoms of what I considered consistent with a 
pulmonary emboli, I would pursue investigating whether that person had a 
potential pulmonary embolus .... 
Q. That would be the standard of care to which you would hold yourself back in 
May of 2003; correct? 
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A. In consideration if. someone presented with those particular symptoms, the 
answer is yes .... 
Q. If you had a patient who presented just with chest pain-and I don't know if 
you and I can differentiate between pleuritic chest pain and chest pain. But 
let's assume you had a patient who just presented and described to you what 
you would think is chest pain, would that cause you, as an emergency room 
physician, to put pulmonary embolus or emboli on your differential? 
A. yes .... 
Q. What test~ would you order? 
A. I would obtain-the standard workup I would use for someone with chest pain 
would be a chest x-ray, EKG and blood tests .... 
A. EKG, which is non-specific for blood clots. A more specific screening blood 
test for blood clots would be a D-dimer. ... 
A. I think that all the information needs to be brought together. It's like all the tests 
were taken together to use to help determine the probability of moving on to 
further testing. None of these things we've talked about so far are definitive . 
diagnostic tools for a pulmonary emboli. 
Q. What do you consider to be the definitive diagnostic tool? 
A. CT, pulmonary angiogram or CT scan of the chest with IV contrast. ... 
A. So we're talking about a patient who has pleuritic chest pain, shortness of ba:tl 
and chest pain, who we are doing blood tests on. If they were suggestive, then we 
would move on to a CT pulmonary angiogram as a definitive test. ... 
WITNESS: Most patients who present to the emergency department with pleuritic 
chest pain and shortness of breath will receive those tests .... 
Q. If you did not order those tests in the face of those presenting symptoms, v"ajj 
you agree with me that you had departed from the standard of care applicable to you as 
an emergency room physician? .. 
WITNESS: ... For that particular patient, that would be the standard of care that I 
would-for that patient, that is the standard of care that I would 
provide. 
Q.... And if you didn't, then you would have departed from the standard of care; 
correct? 
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WITNESS: For that patient, yes .... " 
(See deposition transcript of Steven Newman, M.D., taken on September 26,2007 at pages 13 
through 24, attached as Exhibit "0" to the Foster Aff.) 
Kozlowski v. Rush, 121 Idaho 825,828 P. 2d 854 (1992); Rhodehouse v. Stutts, 125 
Idaho 208, 868 P. 2d 1224 (1994); and Perry v. Magic Valley Regional Medical Center, 134 
Idaho 46,995 P. 2d 816 (2000) all stand for the proposition that one wayan out-of-area expert 
can lay a foundation for qualification to testify that he or she is familiar with the applicable local 
community standard of health care practice is for the expert to review a deposition in which the 
defendant health care provider or one of his experts testifies as to what that particular standard 
was or is. 
In this case, as set forth above and in the full transcript of Dr. Newman's deposition; Dr. 
Newman testified as to what the standard of care in May of 2003 required of him. While there 
will be a factual dispute as to the nature of Maria Aguilar's complaints on May 31, 2003, Dr. 
Newman's deposition is further foundation for the qualifications of Dr. Blaylock and Dr. Lapinel 
to testify in this matter. Dr. Blaylock and Dr. Lapinel have both read and reviewed Dr. Newman's 
deposition and can therefore utilize his testimony as a basis for their knowledge of the 
applicable standard of health care practice. 
C. IDAHO CODE § 6-1012 AND THE MEANING OF "INDETERMINABLE" 
The pertinent portion of Idaho Code § 6-1012 reads as follows: 
" ... If there be no other like provider in the community and the 
standard of practice is therefore indeterminable, evidence of such 
standard in similar Idaho communities at said time may be 
considered .... " 
Thus, if a plaintiff in a medical negligence case is unable to locate a willing local 
physician to assist in laying a foundation for an expert's testimony, Idaho law has provided an 
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alternative method of doing so. In this case, Plaintiffs contacted, by letter, every emergency 
medicine physician listed in the 2008 Idaho Medical Association directory as practicing 
emergency medicine in both Caldwell and Nampa, Idaho; with the exception of emergency 
physicians who were involved at some point in the care and treatment of Maria Aguilar. No 
positive responses were received. In other words, Dr. Bramwell was the only emergency 
physician practicing in the west end of the Treasure Valley who agreed to speak to Drs. 
Blaylock and Lapine!. (See Foster Aff. filed herewith.) 
Two Idaho cases have dealt with the language of Idaho Code § 6-1012 quoted above; 
Hoene v. Barnes, 121 Idaho 752,828 P. 2d 315 (1992) and Morris v. Thomson, 130 Idaho 138, 
937 P. 2d 1212 (1997). 
In Hoene, Plaintiffs brought suit against a cardiovascular surgeon in Boise, arising out of 
a PDA surgery. In attempting to qualify their expert, plaintiffs discovered that Dr. Barnes and 
his business associates were the only cardiovascular surgeons in the state who performed this 
type of surgery. Thus, plaintiffs had no health care provider to turn to in Idaho through which to 
qualify their expert. The Idaho Supreme Court, in discussing this issue, stated the following: 
"These circumstances cause us to examine and construe the 
following portions of Idaho Code § 6-1012: 
If there be no other like provider in the community and the standard 
of practice is therefore indeterminable, evidence of such standard 
in similar Idaho communities at said time may be considered. As 
used in this act, the term 'community' refers to that geographical 
area ordinarily served by the licensed general hospital at or nearest 
to which such care was or allegedly should have been provided. 
Under the unique circumstances of this case, there was no provider 
of PDA surgery by a cardiovascular surgeon in Idaho other than Dr. 
Barnes and his colleagues who practiced as a professional 
association. Because these physicians all practiced together and 
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together and were part of one business entity, we treat them as one 
provider under the statue. Therefore, we conclude under Idaho 
Code § 6-1012 that the standard of health care practice in the 
community ordinarily served by St. Luke's was indeterminable. 
We also conclude that no 'similar Idaho communities' existed about 
which Monica could have presented evidence of the standard of 
practice for a cardiovascular surgeon performing PDA surgery. 
Therefore, Idaho Code §§ 6-1012 and 6-1013 do not provide a 
means of establishing the applicable standard of practice in this 
case." 
121 Idaho 752 at 754. 
The Supreme Court went on to determine that it needed to turn to Idaho decisions which 
predated the enactment of Idaho Code §§ 6-1012 and 6-1013 to determine the common law of 
Idaho prior to the enactment of those statutes in order to determine the methodology by which 
plaintiffs, under these circumstances, could qualify their expert witness. 
After its review of Idaho common law regarding this issue, the Court in Hoene concluded 
that prior to the enactment of Idaho Code §§ 6-1012 and 6-1013 in 1976, the common law rule 
in Idaho was the similar localities rule and that this similar localities rule was not limited to 
similar localities in Idaho. Thus, plaintiffs' expert, who had practiced cardiovascular surgery in 
Syracuse, New York, and had served two terms on the American Board of Thoracic and 
Cardiovascular Surgery, had demonstrated actual knowledge of the standard of practice for 
cardiovascular surgeons throughout the United States, including the standards in localities 
similar to the community ordinarily served by St. Luke's. 
In Morris, plaintiffs sued a physiCian in Emmett, Idaho. At trial, plaintiffs' expert was not 
allowed to testify because the expert attempted to testify to the standard of care in similar Idaho 
communities as opposed to the specific standard of care in Emmett. Plaintiffs' argument was 
that the only other qualified health care provider in Emmett was Defendant's expert and 
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expert and therefore, pursuant to Hoene, plaintiffs could look to similar Idaho communities for a 
health care provider to qualify their expert. However, the court stated: 
"In the case at bar, Morris argues that a situation similar to thatin 
Hoene has occurred. Morris argues that doctors practicing in the 
Emmett community at the relevant time where either unavailable or 
biased in favor of Thomson and that Morris' expert, Dr. Giles, could 
properly testify regarding the standard of care in communities 
similar to Emmett. Morris, however, has ignored the central 
premise of our decision in Hoene. In that case, the plaintiffs first 
demonstrated that no health care provider other than the defendant 
or his business associates practiced in the local community (Boise) 
and thus that the local standard of care was indeterminable. Only 
then did we turn to 'similar communities' to establish the relevant 
standard of care. Under§ 6-1012, Morris cannot establish the local 
standard of care by reference to similar communities until she has 
demonstrated that the standard of care in Emmett was 
indeterminable due to the absence of other health care providers in 
the community. In this case, however, Morris has failed to establish 
that no other health care provider was practicing in Emmett at the 
time of Jessie's birth through which her expert could have 
familiarized himself with the local standard of care. Because she 
did not demonstrate that the standard of care in Emmett was 
indeterminable, Morris could not use the standard of care in similar 
communities." (Emphasis added.) 
130 Idaho 138 at 147. 
The above underscored portion of the Morris opinion indicates that had plaintiffs 
established that other health care providers in Emmett had refused to speak with their expert, 
they could have established that the standard of care was indeterminable pursuant to § 6-1012. 
This is exactly the situation presented in the instant case. No other qualified health care 
provider in Caldwell or Nampa, will speak with Plaintiffs' experts. Therefore, under this 
alternative argument, the standard of care in Caldwell and Nampa, Idaho, is "indeterminable" 
pursuant to Idaho Code § 6-1012. 
Defendant Newman argues that this section only applies if Plaintiffs can prove that Dr. 
Newman was the only physician practicing emergency medicine in Caldwell, Idaho in May of 
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2003. However, to read the statute and the cases so narrowly is to defeat the purpose of the 
statute and the meaning of the cases. The purpose of the "indeterminable" language of Idaho 
Code § 6-1012 was to, in part, prevent a "conspiracy of silence" among local physicians from 
preventing a plaintiff in a medical malpractice case from having his or her day in court. In 
Hoene, supra, the Court stated: 
"Otherwise, a medical malpractice claimant like Monica would not 
be able to establish a prima facie case. This would insulate 
physicians in the unique position of Dr. Barnes from any 
malpractice action. There is no indication in Idaho Code Sections 6-
1012 and 6-1013 that the legislature intended to grant this immunity 
from suit to those physicians who have unique specialties in this 
state." 121 Idaho 752 at 756. 
Likewise, there is no indication in Idaho Code §§ 6-1012 and 6-1013 that the legislature 
intended to grant immunity to physicians in communities where the other physicians in the 
community refused to speak to plaintiffs out-of-area experts as in this case. To find otherwise 
would be to insulate a physician from suit and would eventually lead to the destruction of a 
plaintiff's right to bring suit to recover compensation for injuries caused by medical malpractice. 
An illustration of how this issue has been dealt with by another District Judge in Idaho is 
contained in the Honorable G. Richard Bevan's Memorandum Decision and Order Granting 
Plaintiffs' Motion to Amend Complaint to Include Claim for Punitive Damages in Morion, et al v. 
Sinclair, et ai, Case No. CV-02-3074 filed May 6,2004 in the District Court of the Fifth Judicial 
District of the State of Idaho, in and for the County of Twin Falls. (See Foster Aff. at Exhibit "E.") 
In Morion, one of the issues dealt with by the District Court was the foundation for the 
testimony of Plaintiffs' out-of-area gastroenterologist, Dr. Hammerman. The Court dealt with this 
issue as follows: 
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"In regards to Dr. Hammerman's Affidavit, he also states that he 
holds his opinion to a reasonable degree of medical certainty and 
that· he possesses the requisite professional knowledge and 
expertise. (Citation omitted). With respect to his actual knowledge 
of the applicable standard of care, Dr. Hammerman has conversed 
with Ike Tanabe, M.D., a gastroenterologist like Defendant Sinclair 
who practices in Boise. (Citation omitted). Dr. Hammerman has 
also attempted to contact both gastroenterologists in the Twin Falls 
area; however, neither would speak with him. (Citation omitted). 
The Defendants argue that the court should strike Dr. 
Hammerman's affidavit yet again because he failed to adequately 
familiarize himself with the local standard of care. They argue that 
Dr. Hammerman should have spoken with another local specialist 
(which he tried to do), or that he should have located someone in 
Rexburg, Pocatello, or Lewiston to familiarize himself with the 
standard of care in a similar community. 
The court believes that such steps are not required here. As has 
been said, Dr. Hammerman made every effort to speak to licensed 
gastroenterologists all across the state, from Pocatello to Coeur d' 
Alene, including Boise, Twin Falls and Lewiston. See Affidavit of 
Cathleen Robinson, R.N. The only person who would speak to Dr. 
Hammerman was Dr. Tanabe. The court finds that Dr. Tanabe's 
particularized knowledge of the local standard of care is sufficient to 
form the foundation for Dr. Hammerman. Tanabe's knowledge of 
standards of practice in Twin Falls, his membership in the Idaho 
Gastroenterologists' society, (the Idaho Gut Club), his sharing 
patients with Twin Falls doctors and his receiving referrals from the 
Twin Falls area give him identifiable knowledge of the standard of 
care in Twin Falls during the relevant time period. (Citation 
omitted). 
Beyond that, even if Dr. Tanabe's knowledge of the Twin Falls 
standard of care would be viewed as too limited for an adequate 
foundation, the court finds that the standard of practice in Twin 
Falls, Idaho on March 9, 2001 is, as a matter of law, 
indeterminable. This conclusion is based upon the affidavit of 
Cathleen Robinson, and the Affidavit of Dr. Hammerman himself. 
Section 6-1012 makes clear that "[i]fthere be no other like provider 
in the community and the standard of practice is therefore 
indeterminable, evidence of such standard in similar Idaho 
communities at said time may be considered." Dr. Tanabe is a 
board certified and Idaho licensed gastroenterologist. He practices 
in Boise, Idaho-a community which the court determines is 
"similar" for purposes of I.C. 6-1012, to Twin Falls.2 
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"2. The Defendants would have this court strike the affidavit 
because Boise is not "similar" to Twin Falls. The Defendants argue 
that Dr. Hammerman should speak with a physician in Pocatello, 
Rexburg or Lewiston; however, Cathleen Robinson's affidavit, 
which is uncontroverted, makes clear that no other Idaho 
gastroenterologist would speak to the Plaintiffs-whether that 
physician be located in Lewiston, Pocatello, Boise or Twin Falls. 
Clearly the statute is not designed to sanction a conspiracy of 
silence among the medical community sufficient to trump medical 
malpractice cases in this state. The Defendants would have this 
court embrace such an approach. and I decline to do so." 
(Emphasis added). 
As the only Idaho-licensed physician who would speak to the 
Plaintiffs' expert, he is clearly a sufficient choice to fill the vital role 
of educating an out-of-state expert and providing adequate 
foundation.3 
"3. The Defendant also argues that the law requires an affidavit 
from Dr. Tanabe as well as from Dr. Hammerman to satisfy hearsay 
and foundation issues. Such is not the standard in Idaho. The out-
of-state expert is merely required to "become familiar" with the 
standard of care in the local community. See Keyserv. Gamer, 129 
Idaho 112, 117-118,922 P. 2d 409,414-15 (Ct. App. 1996). This is 
not a "Herculean effort" and such "familiarization" can be done over 
the telephone. Id. at 118, 922 P. 2d at 415. Thus an affidavit is not 
required from Dr. Tanabe here. Cf. Watts v. Lynn, 125 Idaho 341, 
870 P. 2d 1300 (1994). (plaintiff's out-of-state expert adequately 
"familiarized" himself with the local standard of care by merely 
speaking with a local dentist, even though the local dentist later 
testified by affidavit that the Defendant had complied with the 
community standard of care). Thus, even the filing of an affidavit 
contradicting the plaintiffs expert did not undermine the 
"familiarization" process undertaken by telephone. No more is 
required here." 
Thus, while sections 6-1012 and 6-1013 do place a "burden" on the 
Plaintiff in a malpractice action, that burden is not an 
insurmountable one, an effect that the Defendants' arguments, if 
applied, would have. 
Therefore, Dr. Hammerman's Affidavit meets the requirements set 
forth in Dulaney, supra. The Defendant's Motions to Strike are 
consequently overruled." 
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Thus, it seems clear that Defendant Newman's argument that Plaintiffs must prove that 
Dr. Newman was "the only physician who practices emergency medicine in Caldwell, Idaho" in 
order to establish that the standard of care in Caldwell is indeterminable is seriously and fatally 
flawed. 
In order to further qualify Drs. Blaylock and Lapinel to the standard of health care 
practice applicable to Defendants Newman and Long in May of 2003; Plaintiffs also contacted 
William Blahd, M.D., an Emergency Medicine physician who was practicing at West Valley 
Medical Center in May of 2003. The substance of the conversation between Drs. Blaylock, 
Lapinel and Blahd is contained in Plaintiffs' Ninth Supplemental Expert Witness Disclosure, 
attached as Exhibit "F" to the Affidavit of Byron V. Foster filed herewith. 
II. 
CONCLUSION 
The search for expert witnesses in a medical negligence case is a daunting task for the 
plaintiff's bar. The search for local physicians to qualify those experts is often a time consuming, 
fruitless endeavor. The statutes governing medical malpractice litigation in Idaho, as well as the 
case law on the subject, indicate neither should be used to thwart pursuit of a claim against a 
physician based upon a "conspiracy of silence." So long as a plaintiff proceeds in good faith 
and does everything possible to locate a local qualifying health care provider; the failure to find 
such an individual in the "community" does not, and cannot, operate as a bar to the courthouse 
door. 
Plaintiffs have now located an Emergency Medicine physician who was practicing at 
West Valley Medical Center in May of 2003. Plaintiffs initially did not want to approach Dr. Blahd 
because of his involvement as a treating physician. However, due to Defendant Long's 
objection to the qualifications of Drs. Lapinel and Blaylock to testify; and in order to further lay a 
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a foundation for the qualifications of Drs. Blaylock and Lapinel, Plaintiffs enlisted the aid of Dr. 
Blahd. 
Accordingly, as Plaintiffs have done all they could reasonably be required to do to qualify 
their expert witnesses; Plaintiffs believe the Court should find legally sufficient foundation for the 
testimony of their expert witnesses. 
DATED THIS Jl day of April, 2009. 
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Attorneys for Defendants Nathan Coonrod, 
M.D. and Primary Health Care Center 
o Hand Delivery 
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Gary T. Dance G- U.S. Mail 
Hand Delivery Moffatt Thomas Barrett Rock & Fields 0 
Chartered 0 
412 W. Center, Suite 2000 
Facsimile (208) 232-0150 
PO Box 817 
Pocatello ID 83204-0817 
Attorneys for Defendant Steven R. 
Newman, M.D. 
John J. Burke 
Hall Farley Oberrecht & Blanton 
702 W. Idaho, Ste. 700 
PO Box 1271 
Boise, 10 83701 
Attorneys for Defendant Mitchell Long, 
D.O. 
~U.S.Maii 
o Hand Delivery 
o ' Facsimile (208) 395-8585 
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Byron V. Foster 
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COME NOW Plaintiffs above-named, by and through their attorneys of record 
and hereby respond to Defendant Newman's Motion in Limine as follows: 
(Note: Plaintiffs are responding to the numbering system of Defendant Newman as 
reflected in his Memorandum in Support, not that contained in his Motion). 
III. 
A. Evidence of Liability Insurance Coverage is Inadmissible. 
No objection. 
B. Plaintiffs' Should Not Be Allowed to Introduce Evidence of Grief and 
Mental Anguish. 
Plaintiffs are not seeking damages for "grief." However, Plaintiffs are seeking 
damages for the loss of the love, society, services, companionship, protection, 
intellectual culture, moral training and bodily care of their wife and mother, Maria 
Aguilar. Testimony will be given as to these aspects of Plaintiffs' claim for wrongful 
death damages. Defendant Newman has quoted IDJI No. 9.05 which sets forth the state 
of Idaho law on this subject. Plaintiffs believe that the Court, at trial, will be capable of 
determining whether or not Plaintiffs' testimony and that of their lay witnesses stays 
within the boundaries set forth by Idaho law and rule accordingly. Thus an Order by the 
court setting forth exactly to what Plaintiffs and their witnesses can or cannot testify is 
not appropriate at this point. Thus Plaintiffs object to this section of Defendant 
Newman's Motion in Limine. 
C. Plaintiffs Should Not Be Allowed to Have a Loss Counselor Testify. 
Plaintiffs do not intend to present testimony from a loss counselor. 
D. Under Idaho Rule of Evidence 403, Plaintiffs Should be Precluded 
from Offering Cumulative Testimony from Experts Dean Lapinel, 
M.D., and Paul Blaylock, M.D. that Dr. Newman Breached the 
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Standard of Care. 
Plaintiffs object to Defendant Newman's Motion in Limine which attempts to 
prevent both of Plaintiffs' Emergency Medicine specialist experts from testifying. A 
review of the totality of Plaintiffs' Expert Witness Disclosures reveals that the testimony 
of Dr. Blaylock and Dr. Lapinel is not cumulative; it is intended that each of these 
respective expert's testimony will build, one upon the other. In addition, there are two 
Emergency Medicine Defendants in this matter and each of those Defendants has 
multiple experts scheduled to testify, in addition to the Defendants themselves. 
Plaintiffs believe it will and should be left to the Court's discretion, at the time 
testimony is rendered, to determine if, whether, and what parts of the experts' testimony 
may be determined to be cumulative. For the Court's edification, Plaintiffs are attaching 
all of Plaintiffs' Expert Witness Disclosures as Exhibit A to the Affidavit of Byron V. 
Foster filed herewith. It should be evident to the Court that Drs. Blaylock and Lapinel will 
not be testifying to "the same opinions" at trial as Defendant Newman suggests. 
In addition, due to the number of Defense experts expected to testify, it is not 
unreasonable to allow Plaintiffs to utilize two Emergency Medicine experts. Their 
testimony wifl not result in the "needless presentation of cumulative evidence. Each 
expert will approach his testimony from a different perspective and with different 
experience and credentials. 
E. Plaintiffs Should Not be Allowed to Elicit Testimony from Their 
Family Medicine Expert, Samuel LeBaron, M.D., that Dr. Newman 
Breached the Standard of Care. 
Plaintiffs do not intend to elicit testimony from Plaintiffs' expert Samuel LeBaron, 
M.D. regarding the applicable standard of health care practice for an Emergency 
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Medicine specialist. However, should Defendant Newman attempt to construct a 
defense based upon the fact that he is not an Emergency Medicine physician but is 
actually a Family Practice physician who was staffing the Emergency Department at 
West Valley Medical Center at the time he saw and treated Maria Aguilar; Plaintiffs 
reserve the right to elicit testimony from Dr. LeBaron regarding the standard of health 
care practice of a Family Practice physician under these circumstances. In addition, 
contrary to the argument of Defendant Newman, Dr. LeBaron's opinions are not 
"identical to those of Dr. Lapinel and Dr. Blaylock." 
CONCLUSION 
Defendant Newman attempts by this Motion in Limine to gain an unfair 
advantage over Plaintiffs; both in the amount and scope of testimony to be presented. 
Trials are intended to be fair and impartial with each side given adequate leave to fully 
present their respective evidence. It is obvious from the content of Defendant Newman's 
Motion in Limine that he would have the Court create something other than a level 
playing field. Whatever ruling the Court makes should not give to one side an advantage 
over the other and Plaintiffs seek a ruling by this Court that maintains the integrity and 
fairness of trial by jury. 
RESPECTFULLY SUBMITTED This ll. day of April, 2009. 
Byron V.~ 
Attorney for Plaintiffs 
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M.D. 
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Tolman & Brizee, PC 
132 3rd Ave. E 
P.O. Box 1276 
Twin Falls, ID 83303 
Attorneys for Defendants Nathan 
Coonrod, M.D. and Primary Health Care 
Center 
Gary T. Dance 
Moffatt Thomas Barrett Rock & 
Fields Chartered 
412 W. Center, Suite 2000 
PO Box 817 
Pocatello ID 83204·0817 
Attorneys for Defendant Steven R. 
Newman, M.D. 
John J. Burke 
Hall Farley Oberrecht & Blanton 
702 W. Idaho, Ste. 700 
PO Box 1271 
Boise, ID 83701 
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COME NOW, Plaintiffs, by and through their counsel of record, David E. Comstock, 
and Byron V. Foster, pursuant to Rule 51 of the Idaho Rules of Civil Procedure, and hereby 
submit the following proposed jury instructions and Special Verdict Form attached as 
Exhibits "A" and "B" respectively. 
A clean copy of the proposed jury instructions is attached as Exhibit "C" for the 
Court's convenience. 
RESPECTFULLY SUBMITTED This 13 tflday of April, 2009. 
COMSTOCK & BUSH 
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Garrett LLP 
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Steven K. Tolman 
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Twin Falls, 1083303 
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Coonrod, M.D. and Primary Health 
Care Center 
Gary T. Dance 
Moffatt Thomas Barrett Rock & 
Fields Chartered 
412 W. Center, Suite 2000 
PO Box 817 
Pocatello 1083204-0817 
Attorneys for Defendant Steven R. 
Newman, M.D. 
John J. Burke 
Hall Farley Oberrecht & Blanton 
702 W. Idaho, Ste. 700 
PO Box 1271 
Boise, 10 83701 
Attorneys for Defendant Mitchell 
Long, D.O. 
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During your deliberations, you will be entitled to have with you my instructions 
concerning the law that applies to this case, the exhibits that have been admitted into evidence 
and any notes taken by you in the course of the trial proceedings. 
If you take notes during the trial, be careful that your attention is not thereby diverted 
from the witness or his testimony; and you must keep your notes to yourself and not show them 









There are certain things you must not do during this trial: 
1. You must not associate in any way with the parties, any of the attorneys or their 
employees, or any of the witnesses. 
2 You must not discuss the case with anyone, or permit anyone to discuss the case 
with you. If anyone attempts to discuss the case with you, or to influence your decision in the 
case, you must report it to me promptly. 
3. You must not discuss the case with other jurors until you retire to the jury room to 
deliberate at the close of the entire case. 
4. You must not make up your mind until you have heard all of the testimony and 
have received my instructions as to the law that applies to the case. 
5. You must not contact anyone in an attempt to discuss or gam a greater 
understanding of the case. 










Certain evidence is about to be presented to you by deposition. A deposition is testimony 
taken under oath before the trial and preserved in writing [and upon video tape]. This evidence 
is entitled to the same consideration you would give had the witness testified from the witness 
stand. 
You will only receive this testimony in open court. Although there is a record of the 











In this case, Plaintiffs are Jose Aguilar, Guadalupe Maria Aguilar, Jose Aguilar, Jr, 
Alejandro Aguilar and Lorena Aguilar. They are the surviving spouse and four children of Maria 
Aguilar, deceased. The Aguilars claim and allege they have suffered the loss of Maria Aguilar's 
love, comfort, companionship and support due to the medical negligence of Defendants Andrew 
Chai, M.D., Steven R. Newman, M.D., Nathan Coonrod, M.D., and Mitchell Long, D.O. 
Primary Health Care Center is a named Defendant because it was the employer of Nathan 
Coonrod, M.D., and is legally responsible for the medical negligence of Dr. Coonrod, if any. It 
will be for you to determine whether Defendants were negligent and whether such medical 
negligence was a proximate cause of Maria Aguilar's death. 









Any statement by me identifying a claim of a party is not evidence in this case. I have 










These instructions explain your duties as jurors and define the law that applies to this 
case. It is your duty to determine the facts, to apply the law set forth in these instructions to 
those facts, and in this way to decide the case. Your decision should be based upon a rational 
and objective assessment of the evidence. It should not be based on sympathy or prejudice. 
It is my duty to instruct you on the points of law necessary to decide the case, and it is 
your duty to follow the law as I instruct. You must consider these instructions as a whole, not 
picking out one and disregarding others. The order in which these instructions are given or the 
manner in which they are numbered has no significance as to the importance of any of them. If 
you do not understand an instruction, you may send a note to me through the bailiff, and I will 
try to clarify or explain the point further. 
In determining the facts, you may consider only the evidence admitted in this trial. This 
evidence consists of the testimony of the witnesses, the exhibits admitted into evidence, and any 
stipulated or admitted facts. While the arguments and remarks of the attorneys may help you 
understand the evidence and apply the instructions, what they say is not evidence. If an 
attorney's argument or remark has no basis in the evidence, you should disregard it. 
The production of evidence in court is governed by rule of law. At times during the trial, 
I sustained an objection to a question without permitting the witness to answer it, or to an offered 
exhibit without receiving it into evidence. My rulings are legal matters, and are solely my 
responsibility. You must not speculate as to the reason for any objection, which was made, or 




or speculate as to what the answer or exhibit would have shown. Remember, a question is not 
evidence and should be considered only as it gives meaning to the answer. 
[There were occasions where an objection was made after an answer was given or the 
remark was made, and in my ruling on the objection I instructed that the answer or remark be 
stricken, or directed that you disregard the answer or remark and dismiss it from your minds. In 
your deliberations, you must not consider such answer or remark, but must treat it as though you 
had never heard it.] 
The law does not require you to believe all of the evidence admitted in the course of the 
trial. As the sole judges of the facts, you must determine what evidence you believe and what 
weight you attach to it. In so doing, you bring with you to this courtroom all of the experience 
and background of your lives. There is no magical formula for evaluating testimony. In your 
everyday affairs, you determine for yourselves whom you believe, what you believe and how 
much weight you attach to what you are told. The considerations you use in making the more 
important decisions in your everyday dealings are the same considerations you should apply in 











When I use the word "negligence" in these instructions, I mean the failure to use ordinary 
care in the management of one's property or person. The words "ordinary care" mean the care a 
reasonably careful person would use under circumstances similar to those shown by the 
evidence. Negligence may thus consist of the failure to do something which a reasonably careful 
person would do, or the doing of something a reasonably careful person would not do, under 










On the claim of medical negligence against Defendants Andrew Chai, M.D., Steven R. 
Newman, M.D., Nathan Coonrod, M.D., Mitchell Long, D.O. and Primary Health Care Center., 
for the wrongful death of Maria Aguilar, the Plaintiffs have the burden of proof on each of the 
following propositions: 
1. That the Defendants failed to meet the applicable standard of care as defined in 
these instructions; 
2. That the acts of the Defendants which failed to meet the applicable standard of 
care were a proximate cause of Maria Aguilar's death; and 
3. The elements of damage and the amount thereof. 









When I say that a party has the burden of proof on a proposition, or use the expression "if 
you find" or "if you decide," I mean you must be persuaded that the proposition is more probably 









INSTRUCTION NO.1 0 
When I use the expression "proximate cause," I mean a cause that, in natural or probable 
sequence, produced the injury, the loss or the damage complained of. It need not be the only 
cause. It is sufficient if it is a substantial factor in bringing about the injury, loss or damage. 
There may be one or more proximate causes of an injury. When the negligent conduct of 
two or more persons or entities contributes concurrently as substantial factors in bringing about 
an injury, the conduct of each may be a proximate cause of the injury regardless of the extent to 
which each contributes to the injury. 
IDJI2d 2.30.2. (Modified) 
Newberry v. Martens 








INSTRUCTION NO. 11 
Nathan Coonrod, M.D. who was involved in the care of Maria Aguilar was an employee 
of Primary Health Care Center at the time of the occurrence. Therefore, you are instructed any 
act or omission of Nathan Coonrod, M.D., in his care of Maria Aguilar was the act or omission 
of the Defendant Primary Health Care Center. 









INSTRUCTION NO. 12 
A health care provider undertaking the treatment or care of a patient has a duty to possess 
and exercise that degree of skill and learning ordinarily possessed and exercised by other health 
care providers who are trained and qualified in the same or a similar field of care and who 
practice in the community in which such care is to be provided. It is further the duty of health 
care providers to use reasonable care and diligence in the exercise of their skill and the 
application of their learning. 
The Defendants Andrew Chai, M.D., Steven R. Newman, M.D., Nathan Coonrod, M.D., 
Mitchell Long, D.O. and Primary Health Care Center. are health care providers within the 










INSTRUCTION NO. 13 
To prove that Steven Newman, M.D., was "negligent," the Plaintiff must prove, by direct 
expert testimony and by a preponderance of all of the competent evidence, that Dr. Newman 
failed to meet the applicable standard of health care practice as such standard of care existed in 
April of 2003 through June of 2003 with respect to the class of health care provider to which Dr. 
Newman belonged and in which he was functioning. 
An emergency medicine physician, such as Dr. Newman, shall be judged in comparison 
with similarly trained and qualified emergency medicine physicians in the same community 
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INSTRUCTION NO. 14 
To prove that Nathan Coonrod, M.D., was "negligent," the Plaintiff must prove, by direct 
expert testimony and by a preponderance of all of the competent evidence, that Dr. Coonrod 
failed to meet the applicable standard of health care practice as such standard of care existed in 
April of 2003 through June of 2003 with respect to the class of health care provider to which Dr. 
Coonrod belonged and in which he was functioning. 
A family practice physician, such as Dr. Coonrod, shall be judged in comparison with 
similarly trained and qualified family practice physicians in the same community taking into 








INSTRUCTION NO. 15 
To prove that Andrew Chai, M.D., was "negligent," the Plaintiff must prove, by direct 
expert testimony and by a preponderance of all of the competent evidence, that Dr. Chai failed to 
meet the applicable standard of health care practice as such standard of care existed in April of 
2003 through June of 2003 with respect to the class of health care provider to which Dr. Chai 
belonged and in which he was functioning. 
A cardiologist, such as Dr. Chai, shall be judged in comparison with similarly trained and 
qualified cardiologists in the same community taking into account his training, experience and 








INSTRUCTION NO. 16 
To prove that Mitchell Long, D.O., was "negligent," the Plaintiff must prove, by direct 
expert testimony and by a preponderance of all of the competent evidence, that Dr. Long failed 
to meet the applicable standard of health care practice as such standard of care existed in April of 
2003 through June of 2003 with respect to the class of health care provider to which Dr. Long 
belonged and in which he was functioning. 
An emergency medicine physician, such as Dr. Long, shall be judged in comparison with 
similarly trained and qualified emergency medicine physicians in the same community taking 








INSTRUCTION NO. 17 
As used in these instructions, the tenn "community" refers to that geographical area 
ordinarily served by the licensed general hospital at or nearest to which the medical care 
complained of was or allegedly should have been provided. 








INSTRUCTION NO. 18 
Evidence may be either direct or circumstantial. Direct evidence is evidence that directly 
proves a fact. Circumstantial evidence is evidence that indirectly proves the fact, by proving one 
or more facts from which the fact at issue may be inferred. 
The law makes no distinction between direct and circumstantial evidence as to the degree 
of proof required; each is accepted as a reasonable method of proof and each is respected for 








INSTRUCTION NO. 19 
Whether a party has insurance is not relevant to any of the questions you are to decide. 









INSTRUCTION NO. 20 
By giving you instructions on the subject of damages, I do not express any opinion as to 









INSTRUCTION NO. 21 
If the jury decides the Aguilars are entitled to recover from the Defendants, the jury must 
determine the amount of money that will reasonably and fairly compensate them for any 
damages proved to be proximately caused by defendants' negligence. 
The elements of damage the jury may consider are: 
ECONOMIC DAMAGES 
1. The Plaintiffs' loss of financial support from the decedent, and the present cash 
value of financial support the decedent would have provided to the plaintiff in the future, but for 
the decedent's death, taking into account the Plaintiffs' life expectancy, the decedent's age and 
normal life expectancy, the decedent's earning capacity, habits, disposition and any other 
circumstances shown by the evidence. 
2. The reasonable value of medical care and expenses incurred. 
NON-ECONOMIC DAMAGES 
3. The reasonable value to the Plaintiffs of the loss of the Maria Aguilar's comfort, 
love, companionship, affections, guidance, training, services and society and the present cash 
value of any such loss that is reasonably certain to occur in the future, taking into consideration 
the life expectancy of the Plaintiffs, the decedent's age and normal life expectancy, habits, 
disposition and any other circumstances shown by the evidence. 
Death is inevitable. Although the law compensates for the untimeliness of a death caused 
by another, no damages are allowed for grief or sorrow. 






MODIFIED ___ _ 




INSTRUCTION NO. 22 
When I use the phrase "present cash value" as to any damage that may accrue in the 
future, I mean that sum of money determined and paid now which, when invested at a reasonable 
rate of interest, would be sufficient to pay the future damages at the time and in the amount the 









INSTRUCTION NO. 23 
Jose Aguilar is 54 years of age. Under a standard table of mortality, the life expectancy 
of a male age 54 is 25.14 years. Jose Aguilar Jr. is 26 years of age. Under a standard table of 
mortality, the life expectancy of a male age 26 is 50.32 years. Guadalupe Maria Aguilar is 24 
years of age. Under a standard table of mortality, the life expectancy of a female age 24 is 56.87 
years. Alejandro Aguilar is 17 years of age. Under a standard table of mortality, the life 
expectancy of a male age 17 is 58.70 years. Lorena Aguilar is 13 years of age. Under a standard 
table of mortality, the life expectancy of a female age l3 is 67.61 years. 
These figures are not conclusive. They are an actuarial estimate of the average probable 
remaining length of life based upon statistical samples of death rates and ages at death in this 
country. This data may be considered in connection with all other evidence relating to the 
probable life expectancy, including the subject's occupation, health, habits, and other activities. 








INSTRUCTION NO. 24 
Under a standard table of mortality, the life expectancy ofa female age 42 is 39.58 years. 
Maria Aguilar was 42 years old at the time of her death. This figure is not conclusive. It is an 
actuarial estimate of the average probable remaining length of life based upon statistical samples 
of death rates and ages at death in this country. This data may be considered in connection with 
all other evidence relating to the probable life expectancy, including the subject's occupation, 









INSTRUCTION NO. 25 
In this case, you will be given a special verdict form to use in returning your 
verdict. This form consists of a series of questions that you are to answer. I will read the verdict 
form to you now. 
[Read the verdict form in its entirety, including all instructions, and explain the signature block 
for the foreperson and the signature lines for the individual jurors.] 
We, the Jury, answer the special interrogatories as follows: 
Question No.1: Did Defendant Steven Newman, M.D. negligently fail to meet the 
standard of health care practice, as defined in these Instructions, in his treatment of Maria 
Aguilar, and if so, was this negligence a proximate cause of Maria Aguilar's injuries and death? 
Answer to Question No.1: YesLJ NoLJ 
Question No.2: Did Defendant Nathan Coonrod, M.D. negligently fail to meet the 
standard of health care practice, as defined in these Instructions, in his treatment of Maria 
Aguilar, and if so, was this negligence a proximate cause of Maria Aguilar's injuries and death? 
Answer to Question No.2: Yes [_] NoLJ 
Question No.3: Did Defendant Andrew Chai, M.D. negligently fail to meet the 
standard of health care practice, as defined in these Instructions, in his treatment of Maria 
Aguilar, and if so, was this negligence a proximate cause of Maria Aguilar's injuries and death? 
Answer to Question No.3: YesLJ NoL] 
Question No.4: Did Defendant Mitchell Long, D.O. negligently fail to meet the 
standard of health care practice, as defined in these Instructions, in his treatment of Maria 
1 
2527 
Aguilar, and ifso, was this negligence a proximate cause of Maria Aguilar's injuries and death? 
Answer to Question No.4: YesL] NoL] 
If you answered "No" to each of the above four questions, do not answer any of the 
remaining questions and simply sign the verdict fonn, advising the bailiff you have concluded 
your deliberations; if you answered "yes" to any of the above fourt questions, proceed to answer 
Question No.5. 
You are now to compare the negligence of the parties. Insert in the answer to Question 
No.5 the percentage of negligence you find attributable to each party. Your percentage must 
total 100 percent. 
Question No.5: Considering all of the negligence which proximately caused Maria 
Aguilar's injuries and death, we find the negligence causing Maria Aguilar's injuries and death 





Defendant Steven Newman, M.D. 
Defendant Nathan Coonrod, M.D. 
Defendant Andrew Chai, M.D. 
Defendant Mitchell Long, D.O. 






Your answers to Question No.5 must total 100%. Regardless of your answer, however, 
proceed to Question No.6. 
Question No.6: What is the total amount of economic damages sustained by the 
Plaintiffs Jose Aguilar, Alejandro Aguilar and Lorena Aguilar? 
Answer to Question No.6: We assess Plaintiffs Jose Aguilar, Alejandro Aguilar and 
, " 
Lorena Aguilar's economic damages to be: 
$----------------------
Question No.7: What is the total amount of non-economic damages sustained by the 
Plaintiff Jose Aguilar? 
Answer to Question No.7: We assess Plaintiff Jose Aguilar's non-economic damages to 
be: 
$-----------------------
Question No.8: What is the total amount of non-economic damages sustained by the 
Plaintiff Jose Aguilar, Jr.? 
Answer to Question No.8: We assess Plaintiff Jose Aguilar, Jr.'s non-economIC 
damages to be: 
$----------------------
Question No.9: What is the total amount of non-economic damages sustained by the 
Plaintiff Guadalupe Maria Aguilar? 
Answer to Question No.9: We assess Plaintiff Guadalupe Maria Aguilar's 
non-economic damages to be: 
$-----------------------
Question No. 10: What is the total amount of non-economic damages sustained by the 
Plaintiff AlejandrQ Aguilar? 
Answer to Question No. 10: We assess Plaintiff Alejandro Aguilar's non-economic 
damages to be: 
$----------------------
· . , 
Question No. 11: What IS the total amount of non-economic damages sustained by the 
Plaintiff Lorena Aguilar? 
Answer to Question No. 11: We assess Plaintiff Lorena Aguilar's non-economic 
damages to be: 
$------------------------
You have now completed the verdict form and you may simply sign the verdict 
form and advise the bailiff you have concluded your deliberations. 












INSTRUCTION NO. 26 
In deciding this case, you may not delegate any of your decisions to another or decide 
any question by chance, such as by the flip of a coin or drawing of straws. If money damages are 
to be awarded or percentages of fault are to be assigned, you may not agree in advance to 
average the sum of each individual juror's estimate as the method of determining the amount of 
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INSTRUCTION NO. 27 
Members of the Jury: In order to return a verdict, it is necessary that at least three-fourths 
of the jury agree. Your verdict must represent the considered judgment of each juror agreeing to 
it. 
It is your duty, as jurors, to consult with one another and to deliberate with a view to 
reaching an agreement, if you can do so without violence to individual judgment. Each of you 
must decide the case for yourself, but do so only after an impartial consideration of the evidence 
with your fellow jurors. In the course of your deliberations, do not hesitate to reexamine your 
own views and change your opinion if convinced it is erroneous. But do not surrender your 
honest conviction as to the weight or effect of evidence solely because of the opinion of your 
fellow jurors, or for the mere purpose of returning a verdict. 
You are not partisans. You are judges - judges of the facts. Your sole interest is to 










INSTRUCTION NO. 28 
On retiring to the jury room, select one of your number as a foreman, who will preside 
over your deliberations. 
An appropriate form of verdict will be submitted to you with any instructions. Follow the 
directions on the verdict form, and answer all of the questions required of you by the instructions 
on the verdict form. 
A verdict may be reached by three-fourths of your number, or nine of you. As soon as 
nine or more of you shall have agreed upon each of the required questions in the verdict, you 
should fill it out as instructed, and have it signed. It is not necessary that the same nine agree on 
each question. If your verdict is unanimous, your foreman alone will sign it; but if nine or more, 
but less than the entire jury, agree, then those so agreeing will sign the verdict. 
As soon as you have completed and signed the verdicts, you will notify the bailiff, who 








INSTRUCTION NO. 29 
If it becomes necessary during your deliberations to communicate with me, you may send 
a note signed by one or more of you to the bailiff. You should not try to communicate with me 
by any means other than such a note. 
During your deliberations, you are not to reveal to anyone how the jury stands on any of 
the questions before you, numerically or otherwise, unless requested to do so by me. 








INSTRUCTION NO. 30 
I have given you the rules of law that apply to this case. I have instructed you regarding 
matters that you may consider in weighing the evidence to determine the facts. In a few minutes 
counsel will present their closing arguments to you and then you will retire to the jury room for 
your deliberations. 
Each of you has an equally important voice in the jury deliberations. Therefore,. the 
attitude and conduct of jurors at the beginning of the deliberations are important. At the outset 
of deliberations, it is rarely productive for a juror to make an emphatic expression of opinion on 
the case or to state how he or she intends to vote. When one does that at the beginning, one's 
sense of pride may be aroused and there may be reluctance to change that position, even if shown 
that it is wrong. Remember that you are not partisans or advocates, but you are judges. For you, 
as for me, there can be no triumph except in the ascertainment and declaration of the truth. 
Consult with one another. Consider each other's views. Deliberate with the objective of 
reaching an agreement, if you can do so without disturbing your individual judgment. Each of 
you must decide this case for yourself; but you should do so only after a discussion and 









INSTRUCTION NO. 31 
You have now completed your duties as jurors in this case and are discharged with the 
sincere thanks of this Court. You may now discuss this case with the attorneys or with anyone 
else. For your guidance, I instruct you that whether you talk to the attorneys, or to anyone else, 
is entirely your own decision. It is proper for you to discuss this case, if you want to, but you are 
not required to do so, and you may choose not to discuss the case with anyone at all. If you 
choose to talk to someone about this case, you may tell them as much or as little as you like 
about your deliberations or the facts that influenced your decisions. If anyone persists in 
discussing the case over your objection, or becomes critical of your service, either before or after 
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We, the Jury, answer the special interrogatories as follows: 
Question No.1: Did Defendant Steven Newman, M.D. negligently fail to meet 
the standard of health care practice, as defined in these Instructions, in his treatment of 
Maria Aguilar, and if so, was this negligence a proximate cause of Maria Aguilar's injuries 
and death? 
Answer to Question No.1: Yes L-l NoL-l 
Question No.2: Did Defendant Nathan Coonrod, M.D. negligently fail to meet 
the standard of health care practice, as defined in these Instructions, in his treatment of 
Maria Aguilar, and if so, was this negligence a proximate cause of Maria Aguilar's injuries 
and death? 
Answer to Question No.2: YesL-l NoL-l 
Question No.3: Did Defendant Andrew Chai, M.D. negligently fail to meet the 
standard of health care practice, as defined in these Instructions, in his treatment of Maria 
Aguilar, and if so, was this negligence a proximate cause of Maria Aguilar's injuries and 
death? 
Answer to Question No.3: Yes L-l NoL-l 
Question No.4: Did Defendant Mitchell Long, D.O. negligently fail to meet the 
standard of health care practice, as defined in these Instructions, in his treatment of Maria 
Aguilar, and if so, was this negligence a proximate cause of Maria Aguilar's injuries and 
death? 
Answer to Question No.4: Yes L-l NoL-l 
If you answered "No" to each of the above four questions, do not answer any of the 
remaining questions and simply sign the verdict form, advising the bailiff you have 
SPECIAL VERDICT FORM· 2 
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, " 
concluded your deliberations; if you answered "yes" to any of the above fourt questions, 
proceed to answer Question No.5. 
You are now to compare the negligence of the parties. Insert in the answer to 
Question NO.5 the percentage of negligence you find attributable to each party. Your 
percentage must total 100 percent. 
Question No.5: Considering all of the negligence which proximately caused Maria 
Aguilar's injuries and death, we find the negligence causing Maria Aguilar's injuries and 





Defendant Steven Newman, M.D. 
Defendant Nathan Coonrod, M.D. 
Defendant Andrew Chai, M.D. 
Defendant Mitchell Long, D.O. 










Your answers to Question NO.5 must total 100%. Regardless of your answer, 
however, proceed to Question No.6. 
Question No.6: What is the total amount of economic damages sustained by the 
Plaintiffs Jose Aguilar, Alejandro Aguilar and Lorena Aguilar? 
Answer to Question No.6: We assess Plaintiffs Jose Aguilar, Alejandro Aguilar 
and Lorena Aguilar's economic damages to be: 
$_---------------
Question No.7: What is the total amount of non-economic damages sustained by 
the Plaintiff Jose Aguilar? 




Answer to Question No.7: 
damages to be: 
We assess Plaintiff Jose Aguilar's non-economic 
$-----------------------
Question No.8: What is the total amount of non-economic damages sustained by 
the Plaintiff Jose Aguilar, Jr.? 
Answer to Question No.8: 
economic damages to be: 
We assess Plaintiff Jose Aguilar, Jr.'s non-
$-----------------------
Question No.9: What is the total amount of non-economic damages sustained by 
the Plaintiff Guadalupe Maria Aguilar? 
Answer to Question No.9: 
economic damages to be: 
We assess Plaintiff Guadalupe Maria Aguilar's non-
$-----------------------
Question No.1 0: What is the total amount of non-economic damages sustained by 
the Plaintiff Alejandro Aguilar? 
Answer to Question No. 10: We assess Plaintiff Alejandro Aguilar's non-economic 
damages to be: 
$-----------------------
Question No. 11: What is the total amount of non-economic damages sustained by the 
Plaintiff Lorena Aguilar? 
Answer to Question No. 11: We assess Plaintiff Lorena Aguilar's non-economic 
damages to be: 
$-----------------------
SPECIAL VERDICT FORM· 4 
2540 
'\ 
You have now completed the verdict form and you may simply sign the verdict form 
and advise the bailiff you have concluded your deliberations. 
DATED this day of , 2009. 
Foreperson 
SPECIAL VERDICT FORM - 5 
2541 
INSTRUCTION NO. __ _ 
During your deliberations, you will be entitled to have with you my instructions 
concerning the law that applies to this case, the exhibits that have been admitted into evidence 
and any notes taken by you in the course of the trial proceedings. 
If you take notes during the trial, be careful that your attention is not thereby diverted 
from the witness or his testimony; and you must keep your notes to yourself and not show them 






INSTRUCTION NO. __ _ 
There are certain things you must not do during this trial: 
1. You must not associate in any way with the parties, any of the attorneys or their 
employees, or any of the witnesses. 
2 You must not discuss the case with anyone, or permit anyone to discuss the case 
with you. If anyone attempts to discuss the case with you, or to influence your decision in the 
case, you must report it to me promptly. 
3 . You must not discuss the case with other jurors until you retire to the jury room to 
deliberate at the close of the entire case. 
4. You must not make up your mind until you have heard all of the testimony and 
have received my instructions as to the law that applies to the case. 
5. You must not contact anyone in an attempt to discuss or gam a greater 
understanding of the case. 
6. You must not go to the place where any alleged event occurred. 
2543 
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INSTRUCTION NO. __ _ 
Certain evidence is about to be presented to you by deposition. A deposition is testimony 
taken under oath before the trial and preserved in writing [and upon video tape]. This evidence 
is entitled to the same consideration you would give had the witness testified from the witness 
stand. 
You will only receive this testimony in open court. Although there is a record of the 




INSTRUCTION NO. __ _ 
In this case, Plaintiffs are Jose Aguilar, Guadalupe Maria Aguilar, Jose Aguilar, Jr, 
Alejandro Aguilar and Lorena Aguilar. They are the surviving spouse and four children of Maria 
Aguilar, deceased. The Aguilars claim and allege they have suffered the loss of Maria Aguilar's 
love, comfort, companionship and support due to the medical negligence of Defendants Andrew 
Chai, M.D., Steven R. Newman, M.D., Nathan Coonrod, M.D., and Mitchell Long, D.O. 
Primary Health Care Center is a named Defendant because it was the employer of Nathan 
Coonrod, M.D., and is legally responsible for the medical negligence of Dr. Coonrod, if any. It 
will be for you to determine whether Defendants were negligent and whether such medical 
negligence was a proximate cause of Maria Aguilar's death. 
2545 
" , 
INSTRUCTION NO. __ _ 
Any statement by me identifying a claim of a party is not evidence in this case. I have 




INSTRUCTION NO. __ _ 
These instructions explain your duties as jurors and define the law that applies to this 
case. It is your duty to detennine the facts, to apply the law set forth in these instructions to 
those facts, and in this way to decide the case. Your decision should be based upon a rational 
and objective assessment of the evidence. It should not be based on sympathy or prejudice. 
It is my duty to instruct you on the points of law necessary to decide the case, and it is 
your duty to follow the law as I instruct. You must consider these instructions as a whole, not 
picking out one and disregarding others. The order in which these instructions are given or the 
manner in which they are numbered has no significance as to the importance of any of them. If 
you do not understand an instruction, you may send a note to me through the bailiff, and I will 
try to clarify or explain the point further. 
In detennining the facts, you may consider only the evidence admitted in this trial. This 
evidence consists of the testimony of the witnesses, the exhibits admitted into evidence, and any 
stipulated or admitted facts. While the arguments and remarks of the attorneys may help you 
understand the evidence and apply the instructions, what they say is not evidence. If an 
attorney's argument or remark has no basis in the evidence, you should disregard it. 
The production of evidence in court is governed by rule of law. At times during the trial, 
I sustained an objection to a question without pennitting the witness to answer it, or to an offered 
exhibit without receiving it into evidence. My rulings are legal matters, and are solely my 
responsibility. You must not speculate as to the reason for any objection, which was made, or 
my ruling thereon, and in reaching your decision you may not consider such a question or exhibit 
1 
2547 
or speculate as to what the answer or exhibit would have shown. Remember, a question is not 
evidence and should be considered only as it gives meaning to the answer. 
[There were occasions where an objection was made after an answer was given or the 
remark was made, and in my ruling on the objection I instructed that the answer or remark be 
stricken, or directed that you disregard the answer or remark and dismiss it from your minds. In 
your deliberations, you must not consider such answer or remark, but must treat it as though you 
had never heard it.] 
The law does not require you to believe all of the evidence admitted in the course of the 
trial. As the sole judges of the facts, you must determine what evidence you believe and what 
weight you attach to it. In so doing, you bring with you to this courtroom all of the experience 
and background of your lives. There is no magical formula for evaluating testimony. In your 
everyday affairs, you determine for yourselves whom you believe, what you believe and how 
much weight you attach to what you are told. The considerations you use in making the more 
important decisions in your everyday dealings are the same considerations you should apply in 




INSTRUCTION NO. __ _ 
When I use the word "negligence" in these instructions, I mean the failure to use ordinary 
care in the management of one's property or person, The words "ordinary care" mean the care a 
reasonably careful person would use under circumstances similar to those shown by the 
evidence. Negligence may thus consist of the failure to do something which a reasonably careful 
person would do, or the doing of something a reasonably careful person would not do, under 
circumstances similar to those shown by the evidence. 
2549 
" . 
INSTRUCTION NO. __ _ 
On the claim of medical negligence against Defendants Andrew Chai, M.D., Steven R. 
Newman, M.D., Nathan Coonrod, M.D., Mitchell Long, D.O. and Primary Health Care Center., 
for the wrongful death of Maria Aguilar, the Plaintiffs have the burden of proof on each of the 
following propositions: 
1. That the Defendants failed to meet the applicable standard of care as defined in 
these instructions; 
2. That the acts of the Defendants which failed to meet the applicable standard of 
care were a proximate cause of Maria Aguilar's death; and 
3. The elements of damage and the amount thereof. 
2550 
'. 
INSTRUCTION NO. __ _ 
When I say that a party has the burden of proof on a proposition, or use the expression "if 
you find" or "if you decide," I mean you must be persuaded that the proposition is more probably 




INSTRUCTION NO. __ _ 
When I use the expression "proximate cause," I mean a cause that, in natural or probable 
sequence, produced the injury, the loss or the damage complained of. It need not be the only 
cause. It is sufficient ifit is a substantial factor in bringing about the injury, lossor damage. 
There may be one or more proximate causes of an injury. When the negligent conduct of 
two or more persons or entities contributes concurrently as substantial factors in bringing about 
an injury, the conduct of each may be a proximate cause of the injury regardless of the extent to 




INSTRUCTION NO, __ _ 
Nathan Coonrod, M.D. who was involved in the care of Maria Aguilar was an employee 
of Primary Health Care Center at the time of the occurrence. Therefore, you are instructed any 
act or omission of Nathan Coonrod, M.D., in his care of Maria Aguilar was the act or omission 
of the Defendant Primary Health Care Center. 
' . 
. 
INSTRUCTION NO. __ _ 
A health care provider undertaking the treatment or care of a patient has a duty to possess 
and exercise that degree of skill and learning ordinarily possessed and exercised by other health 
care providers who are trained and qualified in the same or a similar field of care and who 
practice in the community in which such care is to be provided. It is further the duty of health 
care providers to use reasonable care and diligence in the exercise of their skill and the 
application of their learning. 
The Defendants Andrew Chai, M.D., Steven R. Newman, M.D., Nathan Coonrod, M.D., 
Mitchell Long, D.O. and Primary Health Care Center. are health care providers within the 
meaning of this instruction. 
" . 
INSTRUCTION NO. __ _ 
To prove that Steven Newman, M.D., was "negligent," the Plaintiff must prove, by direct 
expert testimony and by a preponderance of all of the competent evidence, that Dr. Newman 
failed to meet the applicable standard of health care practice as such standard of care existed in 
April of 2003 through June of2003 with respect to the class of health care provider to which Dr. 
Newman belonged and in which he was functioning. 
An emergency medicine physician, such as Dr. Newman, shall be judged in comparison 
with similarly trained and qualified emergency medicine physicians in the same community 
taking into account his training, experience and field of specialization. 
" , 
INSTRUCTION NO. __ _ 
To prove that Nathan Coonrod, M.D., was "negligent," the Plaintiff must prove, by direct 
expert testimony and by a preponderance of all of the competent evidence, that Dr. Coonrod 
failed to meet the applicable standard of health care practice as such standard of care existed in 
April of 2003 through June of 2003 with respect to the class of health care provider to which Dr. 
Coonrod belonged and in which he was functioning. 
A family practice physician, such as Dr. Coonrod, shall be judged in comparison with 
similarly trained and qualified family practice physicians in the same community taking into 
account his training, experience and field of specialization. 
INSTRUCTION NO. __ _ 
To prove that Andrew Chai, M.D., was "negligent," the Plaintiff must prove, by direct 
expert testimony and by a preponderance of all of the competent evidence, that Dr. Chai failed to 
meet the applicable standard of health care practice as such standard of care existed in April of 
2003 through June of 2003 with respect to the class of health care provider to which Dr. Chai 
belonged and in which he was functioning. 
A cardiologist, such as Dr. Chai, shall be judged in comparison with similarly trained and 
qualified cardiologists in the same community taking into account his training, experience and 





INSTRUCTION NO. __ _ 
To prove that Mitchell Long, D.O., was "negligent," the Plaintiff must prove, by direct 
expert testimony and by a preponderance of all of the competent evidence, that Dr. Long failed 
to meet the applicable standard of health care practice as such standard of care existed in April of 
2003 through June of 2003 with respect to the class of health care provider to which Dr. Long 
belonged and in which he was functioning. 
An emergency medicine physician, such as Dr. Long, shall be judged in comparison with 
similarly trained and qualified emergency medicine physicians in the same community taking 
into account his training, experience and field of specialization. 
I 
. .. 
INSTRUCTION NO. __ _ 
As used in these instructions, the tenn "community" refers to that geographical area 
ordinarily served by the licensed general hospital at or nearest to which the medical care 




INSTRUCTION NO. __ _ 
Evidence may be either direct or circumstantial. Direct evidence is evidence that directly 
proves a fact. Circumstantial evidence is evidence that indirectly proves the fact, by proving one 
or more facts from which the fact at issue may be inferred. 
The law makes no distinction between direct and circumstantial evidence as to the degree 
of proof required; each is accepted as a reasonable method of proof and each is respected for 





INSTRUCTION NO. __ _ 
Whether a party has insurance is not relevant to any of the questions you are to decide. 
You must avoid any inference, speculation or discussion about insurance. 
?~h1 
" c 
INSTRUCTION NO. __ _ 
By giving you instructions on the subject of damages, I do not express any opinion as to 
whether the Plaintiffs are entitled to damages. 
?fifl? 
" 
INSTRUCTION NO. __ _ 
If the jury decides the Aguilars are entitled to recover from the Defendants, the jury must 
determine the amount of money that will reasonably and fairly compensate them for any 
damages proved to be proximately caused by defendants' negligence. 
The elements of damage the jury may consider are: 
ECONOMIC DAMAGES 
1. The Plaintiffs' loss of financial support from the decedent, and the present cash 
value of financial support. the decedent would have provided to the plaintiff in the future, but for 
the decedent's death, taking into account the Plaintiffs' life expectancy, the decedent's age and 
normal life expectancy, the decedent's earning capacity, habits, disposition and any other 
circumstances shown by the evidence. 
2. The reasonable value of medical care and expenses incurred. 
NON-ECONOMIC DAMAGES 
3. The reasonable value to the Plaintiffs of the loss of the Maria Aguilar's comfort, 
love, companionship, affections, guidance, training, services and society and the present cash 
value of any such loss that is reasonably certain to occur in the future, taking into consideration 
the life expectancy of the Plaintiffs, the decedent's age and normal life expectancy, habits, 
disposition and any other circumstances shown by the evidence. 
Death is inevitable. Although the law compensates for the untimeliness of a death caused 
by another, no damages are allowed for grief or sorrow. 
" 
INSTRUCTION NO. __ _ 
When I use the phrase "present cash value" as to any damage that may accrue in the 
future, I mean that sum of money determined and paid now which, when invested at a reasonable 
rate of interest, would be sufficient to pay the future damages at the time and in the amount the 
future damages will be incurred. 
" 
INSTRUCTION NO. __ _ 
Jose Aguilar is 54 years of age. Under a standard table of mortality, the life expectancy 
of a male age 54 is 25.14 years. Jose Aguilar Jr. is 26 years of age. Under a standard table of 
mortality, the life expectancy of a male age 26 is 50.32 years. Guadalupe Maria Aguilar is 24 
years of age. Under a standard table of mortality, the life expectancy of a female age 24 is 56.87 
years. Alejandro Aguilar is 17 years of age. Under a standard table of mortality, the life 
expectancy of a male age 17 is 58.70 years. Lorena Aguilar is 13 years of age. Under a standard 
table of mortality, the life expectancy ofa female age 13 is 67.61 years. 
These figures are not conclusive. They are an actuarial estimate of the average probable 
remaining length of life based upon statistical samples of death rates and ages at death in this 
country. This data may be considered in connection with all other evidence relating to the 
probable life expectancy, including the subject's occupation, health, habits, and other activities. 
" 
INSTRUCTION NO. __ _ 
Under a standard table of mortality, the life expectancy ofa female age 42 is 39.58 years. 
Maria Aguilar was 42 years old at the time of her death. This figure is not conclusive. It is an 
actuarial estimate of the average probable remaining length of life based upon statistical samples 
of death rates and ages at death in this country. This data may be considered in connection with 
all other evidence relating to the probable life expectancy, including the subject's occupation, 
health, habits, and other activities. 
I 
• " 
INSTRUCTION NO. __ _ 
In this case, you will be given a special verdict fonn to use in returning your 
verdict. This fonn consists of a series of questions that you are to answer. I will read the verdict 
form to you now. 
[Read the verdict fonn in its entirety, including all instructions, and explain the signature block 
for the foreperson and the signature lines for the individual jurors.] 
We, the Jury, answer the special interrogatories as follows: 
Question No.1: Did Defendant Steven Newman, M.D. negligently fail to meet the 
standard of health care practice, as defined in these Instructions, in his treatment of Maria 
Aguilar, and if so, was this negligence a proximate cause of Maria Aguilar's injuries and death? 
Answer to Question No.1: Yes [ ] NoL] 
Question No.2: Did Defendant Nathan Coonrod, M.D. negligently fail to meet the 
standard of health care practice, as defined in these Instructions, in his treatment of Maria 
Aguilar, and if so, was this negligence a proximate cause of Maria Aguilar's injuries and death? 
Answer to Question No.2: Yes [---.1 No[_J 
Question No.3: Did Defendant Andrew Chai, M.D. negligently fail to meet the 
standard of health care practice, as defined in these Instructions, in his treatment of Maria 
Aguilar, and if so, was this negligence a proximate cause of Maria Aguilar's injuries and death? 
Answer to Question No.3: YesLJ NoLJ 
Question No.4: Did Defendant Mitchell Long, D.O. negligently fail to meet the 




Aguilar, and ifso, was this negligence a proximate cause of Maria Aguilar's injuries and death? 
Answer to Question No.4: Yes [_] NoLJ 
If you answered "No" to each of the above four questions, do not answer any of the 
remaining questions and simply sign the verdict form, advising the bailiff you have concluded 
your deliberations; if you answered "yes" to any of the above fourt questions, proceed to answer 
Question No.5. 
You are now to compare the negligence of the parties. Insert in the answer to Question 
No.5 the percentage of negligence you find attributable to each party. Your percentage must 
total 100 percent. 
Question No.5: Considering all of the negligence which proximately caused Maria 
Aguilar's injuries and death, we find the negligence causing Maria Aguilar's injuries and death 
in the following percentages: 
a) Defendant Steven Newman, M.D. % 
--
b) Defendant Nathan Coonrod, M.D. % 
--
a) Defendant Andrew Chai, M.D. % 
b) Defendant Mitchell Long, D.O. % 
--
Total must equal 100% 
Your answers to Question No.5 must total 100%. Regardless of your answer, however, 
proceed to Question No.6. 
Question No.6: What is the total amount of economic damages sustained by the 
Plaintiffs Jose Aguilar, Alejandro Aguilar and Lorena Aguilar? 




Lorena Aguilar's economic damages to be: 
$----------------------
Question No.7: What is the total amount of non-economic damages sustained by the 
Plaintiff Jose Aguilar? 
Answer to Question No.7: We assess Plaintiff Jose Aguilar'S non-economic damages to 
be: 
$----------------------
Question No.8: What is the total amount of non-economic damages sustained by the 
Plaintiff Jose Aguilar, Jr.? 
Answer to Question No.8: We assess Plaintiff Jose Aguilar, Jr.'s non-economic 
damages to be: 
Question No.9: What is the total amount of non-economic damages sustained by the 
Plaintiff Guadalupe Maria Aguilar? 
Answer to Question No.9: We assess Plaintiff Guadalupe Maria Aguilar's 
non-economic damages to be: 
$----------------------
Question No. 10: What is the total amount of non-economic damages sustained by the 
Plaintiff Alejandro Aguilar? 
Answer to Question No. 10: We assess Plaintiff Alejandro Aguilar's non-economic 






Question No. 11: What IS the total amount of non-economic damages sustained by the 
Plaintiff Lorena Aguilar? 
Answer to Question No. 11: We assess Plaintiff Lorena Aguilar's non-economic 
damages to be: 
$----------------------
You have now completed the verdict form and you may simply sign the verdict 
form and advise the bailiff you have concluded your deliberations. 





INSTRUCTION NO. __ _ 
In deciding this case, you may not delegate any of your decisions to another or decide 
any question by chance, such as by the flip ofa coin or drawing of straws. Ifmoney damages are 
to be awarded or percentages of fault are to be assigned, you may not agree in advance to 
average the sum of each individual juror's estimate as the method of determining the amount of 
the damage award or percentage of negligence. 
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INSTRUCTION NO. __ _ 
Members of the Jury: In order to return a verdict, it is necessary that at least three-fourths 
of the jury agree. Your verdict must represent the considered judgment of each juror agreeing to 
it. 
It is your duty, as jurors, to consult with one another and to deliberate with a view to 
reaching an agreement, if you can do so without violence to individual judgment. Each of you 
must decide the case for yourself, but do so only after an impartial consideration of the evidence 
with your fellow jurors. In the course of your deliberations, do not hesitate to reexamine your 
own views and change your opinion if convinced it is erroneous. But do not surrender your 
honest conviction as to the weight or effect of evidence solely because of the opinion of your 
fellow jurors, or for the mere purpose ofretuming a verdict. 
You are not partisans. You are judges - judges of the facts. Your sole interest is to 





INSTRUCTION NO. __ _ 
On retiring to the jury room, select one of your number as a foreman, who will preside 
over your deliberations. 
An appropriate form of verdict will be submitted to you with any instructions. Follow the 
directions on the verdict form, and answer aU of the questions required of you by the instructions 
on the verdict form. 
A verdict may be reached by three-fourths of your number, or nine of you. As soon as 
nine or more of you shall have agreed upon each of the required questions in the verdict, you 
should fill it out as instructed, and have it signed. It is not necessary that the same nine agree on 
each question. If your verdict is unanimous, your foreman alone will sign it; but if nine or more, 
but less than the entire jury, agree, then those so agreeing will sign the verdict. 
As soon as you have completed and signed the verdicts, you will notify the bailiff, who 
will then return you into open court. 
, 
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INSTRUCTION NO. __ _ 
If it becomes necessary during your deliberations to communicate with me, you may send 
a note signed by one or more of you to the bailiff. You should not try to communicate with me 
by any means other than such a note. 
During your deliberations, you are not to reveal to anyone how the jury stands on any of 




INSTRUCTION NO. __ _ 
I have given you the rules of law that apply to this case. I have instructed you regarding 
matters that you may consider in weighing the evidence to determine the facts. In a few minutes 
counsel will present their closing arguments to you and then you will retire to the jury room for 
your deliberations. 
Each of you has an equally important voice in the jury deliberations. Therefore, the 
attitude and conduct of jurors at the beginning of the deliberations are important. At the outset 
of deliberations, it is rarely productive for a juror to make an emphatic expression of opinion on 
the case or to state how he or she intends to vote. When one does that at the beginning, one's 
sense of pride may be aroused and there may be reluctance to change that position, even if shown 
that it is wrong. Remember that you are not partisans or advocates, but you are judges. For you, 
as for me, there can be no triumph except in the ascertainment and declaration of the truth. 
Consult with one another. Consider each other's views. Deliberate with the objective of 
reaching an agreement, if you can do so without disturbing your individual judgment. Each of 
you must decide this case for yourself; but you should do so only after a discussion and 
consideration of the case with your fellow jurors. 
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INSTRUCTION NO. __ _ 
You have now completed your duties as jurors in this case and are discharged with the 
sincere thanks of this Court. You may now discuss this case with the attorneys or with anyone 
else. For your guidance, I instruct you that whether you talk to the attorneys, or to anyone else, 
is entirely your own decision. It is proper for you to discuss this case, if you want to, but you are 
not required to do so, and you may choose not to discuss the case with anyone at all. If you 
choose to talk to someone about this case, you may tell them as much or as little as you like 
about your deliberations or the facts that influenced your decisions. If anyone persists in 
discussing the case over your objection, or becomes critical of your service, either before or after 
any discussion has begun, you may report it to me. 
?!i7n 
David E. Comstock 
LAW OFFICES OF COMSTOCK & BUSH 
199 N. Capitol Blvd., Ste 500 
P.O. Box 2774 
Boise, Idaho 83701-2774 
Telephone: (208) 344-7700 
Facsimile: (208) 344-7721 
ISB #: 2455 
Byron V. Foster 
Attorney At Law 
199 N. Capitol Blvd., Ste 500 
P.O. Box 1584 
Boise, Idaho 83701 
Telephone: (208) 336-4440 
Facsimile: (208) 344-7721 
ISB #: 2760 
Attorneys for Plaintiffs 
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF 
THE STATE OF IDAHO FOR THE COUNTY OF CANYON COUNTY 
JOSE AGUILAR, individually, as the Personal 
Representative of the Estate of Maria A. Aguilar, 
deceased, and as the natural father and guardian of 
GUADALUPE MARIA AGUILAR, ALEJANDRO 
AGUILAR, and LORENA AGUILAR, minors, and 
















ANDREW CHAI, M.D., STEVEN R. NEWMAN, M.D., ) 
NATHAN COONROD, M.D., MITCHELL LONG, ) 
D.O., and PRIMARY HEALTH CARE CENTER, an ) 
Idaho corporation, JOHN and JANE DOES I through ) 






Case No. CV 05-5781 
PLAINTIFFS' MOTION TO 
SHORTEN TIME RE: 
PLAINTIFFS' MOTION FOR 
PROTECTIVE ORDER 
PLAINTIFFS' MOTION TO SHORTEN TIME RE: PLAINTIFFS' MOTION FOR PROTECTIVE 
ORDER -1 
?F.77 
COME NOW, Plaintiffs, by and through their counsel of record, David E. Comstock, 
and Byron V. Foster, pursuant to Rule 6(d) of the Idaho Rules of Civil Procedure, for an 
order allowing Plaintiffs' Motion for Protective Order to be heard on April 22, 2008, at 3:00 
o'clock p.m., on the grounds and for the reasons that there is not sufficient time to give the 
usual notice of hearing of said motion, and if Plaintiffs' motion is not heard at the time 
requested, they may suffer irreparable damage. 
RESPECTFULLY SUBMITTED This rt-day of April, 2009. 
COMSTOCK & BUSH 
Davi . Comstock, 
Attorneys for Plaintiffs 
PLAINTIFFS' MOTION TO SHORTEN TIME RE: PLAINTIFFS' MOTION FOR PROTECTIVE 
ORDER -2 
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CERTIFICATE OF SERVICE 
.",~ 
I hereby certify that on the 1-L day of April, 2009, I served a true and correct copy 
of the above and foregoing instrument, by method indicated below, upon: 
Andrew C. Brassey, Esq. 
Brassey Wetherell Crawford & 
Garrett LLP 
203 W. Main St. 
Boise, ID 83702 
Attorneys for Defendant Andrew 
Chai, M.D. 
Steven K. Tolman 
Tolman & Brizee, PC 
132 3rd Ave. E 
P.O. Box 1276 
Twin Falls, ID 83303 
Attorneys for Defendants Nathan 
Coonrod, M.D. and Primary Health 
Care Center 
Gary T. Dance 
Moffatt Thomas Barrett Rock & 
Fields Chartered 
412 W. Center, Suite 2000 
PO Box 817 
Pocatello 1083204-0817 
Attorneys for Defendant Steven R. 
Newman, M.D. 
John J. Burke 
Hall Farley Oberrecht & Blanton 
702 W. Idaho, Ste. 700 
PO Box 1271 
Boise, 10 83701 
Attorneys for Defendant Mitchell 
Long, D.O. 
D U.S. Mail 
D Hand Delivery fl/ Facsimile (208) 344-7077 
D U.S. Mail bd ~nd Delivery 
~ Facsimile (208) 733-5444 
D U.S. Mail bd .-Jjand Delivery 
~ Facsimile (208) 232-0150 
D U.S. Mail 
D Hand Delivery 
~simile (208) 395-8585 




David E. Comstock 
LAW OFFICES OF COMSTOCK & BUSH 
199 N. Capitol Blvd., Ste 500 
P.O. Box 2774 
Boise, Idaho 83701-2774 
Telephone: (208) 344-7700 
Facsimile: (208) 344-7721 
ISB #: 2455 
Byron V. Foster 
Attorney At Law 
199 N. Capitol Blvd., Ste 500 
P.O. Box 1584 
Boise, Idaho 83701 
Telephone: (208) 336-4440 
Facsimile: (208) 344-7721 
ISB #: 2760 
Attorneys for Plaintiffs 
JOSE AGUILAR, individually, as the Personal ) 
Representative of the Estate of Maria A. Aguilar, ) 
deceased, and as the natural father and ) 
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APR 1 3 2009 
CANYON COUNTY CLERK 
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guardian of GUADALUPE MARIA AGUILAR, ) Case No. CV 05-5781 
ALEJANDRO AGUILAR, and LORENA ) 
AGUILAR, minors, and JOSE AGUILAR, JR., ) 
heirs of Maria A. Aguilar, deceased, ) PLAINTIFFS' MOTION FOR 





ANDREW CHAI, M.D., STEVEN R. NEWMAN, ) 
M.D., NATHAN COONROD, M.D., MITCHELL ) 
LONG, D.O., and PRIMARY HEALTH CARE ) 
CENTER, an Idaho corporation, JOHN and ) 
JANE DOES I through X, employees of one or ) 






PLAINTIFFS' MOTION FOR PROTECTIVE ORDER - P. 1 
COME NOW Plaintiffs above named, by and through their attorneys of record, 
and hereby move this Court to issue a Protective Order to prevent further contact, of a 
harassing or intimidating nature, between any representative of Defendants and William 
Blahd, M.D. This Motion is based upon the grounds set forth below. 
Plaintiffs refer the Court to the Affidavit of Byron V. Foster filed herewith. In that 
Affidavit, the basic thrust of a telephone call to Dr. Blahd, initiated by Defendant 
Newman, is set forth. 
GROUNDS 
1. Dr. Newman's telephone call to Dr. Blahd constitutes an attempt to subvert 
justice. 
While Plaintiffs do not believe that the telephone call will result in Dr. Blahd 
recanting the statements made or with which he agreed during the telephone 
conference referenced by Plaintiffs' Ninth Supplemental Expert Witness Disclosure; 
Plaintiffs do believe that the call from Dr. Newman was an attempt by Dr. Newman to 
persuade Dr. Blahd to do so. Whether or not the attempt is successful, the attempt to 
tamper with a witness or potential witness constitutes a misdemeanor. See Idaho Code 
Section 18-2604. 
2. Dr. Blahd is a fact witness. 
Plaintiffs understand that Dr. Blahd may be called as a fact witness because of 
his involvement as a treating emergency medicine physician for Maria Aguilar on April 
28, 2003. As such, Defendants have a right to speak to Dr. Blahd regarding his 
involvement in treating Mrs. Aguilar. However, Defendants do not have a right to 
attempt to intimidate, influence, impede, deter, threaten, harass, obstruct or prevent Dr. 
PLAINTIFFS' MOTION FOR PROTECTIVE ORDER· P. 2 
2581 
Blahd from participating as a local qualifying physician for Plaintiffs' expert witnesses. 
See I.C. Section 18-2604. 
3. The attempt by Dr. Newman to prevent Dr. Blahd from participating in 
gualifvim:a Plaintiffs' expert witnesses is repugnant to the fair 
administration of justice. 
Dr. Newman's telephone call to Dr. Blahd is but one example of the problems 
plaintiffs encounter when attempting to locate local physicians to assist in qualifying 
expert witnesses. Defense attorneys know of these problems and attempt to use them 
to their advantage. It is often a difficult and fruitless task to locate a local physician 
willing to speak to an expert expected to testify against a colleague. Health care 
providers are reluctant to assist in this type of endeavor for fear of being seen as a 
traitor to their brethren. Often, a local physician cannot be found who will assist and that 
is one reason for the "indeterminable" language in I.C. Section 6-1012. If such a "code 
of silence" is allowed to thwart the ability to lay a foundation for the testimony of an 
expert witness, it would lead to a complete inability to pursue compensation for those 
injured by medical malpractice. 
This case is a prime example. Plaintiffs could find no emergency physician in 
Nampa or Caldwell, not involved as a treating physician in this matter, willing to speak 
to Plaintiffs' experts. When Defendants Newman and Long began their relentless 
challenge to the sufficiency of Dr. Bramwell as a local qualifier, counsel for Plaintiffs 
contacted Dr. Blahd, who agreed to speak to Drs. Lapinel and Blaylock. 
Now Dr. Blahd has been contacted by Defendant Newman and been asked by 
Dr. Newman to "recant" his statements. This is unfair and is an attempt to subvert 
PLAINTIFFS' MOTION FOR PROTECTIVE ORDER - P. 3 
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justice. Such behavior is repugnant and should not be tolerated. 
DATED This Jl day of April, 2009. 
By .E .. '/ 
Attorneys for Plaintiffs 
PLAINTIFFS' MOTION FOR PROTECTIVE ORDER - P. 4 
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CERTIFICATE OF SERVICE 
I hereby certify that on the ~ day of April, 2009, I served a true and correct 
copy of the above and foregoing instrument, by method indicated below, upon: 
Andrew C. Brassey, Esq. 
Brassey Wetherell Crawford & 
Garrett LLP 
203 W. Main St. 
Boise, 10 83702 
Attorneys for Defendant Andrew Chai, 
M.D. 
Steven K. Tolman 
Tolman & Brizee, PC 
132 3rd Ave. E 
P.O. Box 1276 
Twin Falls, 1083303 
Attorneys for Defendants Nathan 
Coonrod, M.D. and Primary Health Care 
Center 
Gary T. Dance 
Moffatt Thomas Barrett Rock & 
Fields Chartered 
412 W. Center, Suite 2000 
PO Box 817 
Pocatello 10 83204-0817 
Attorneys for Defendant Steven R. 
Newman, M.D. 
John J. Burke 
Hall Farley Oberrecht & Blanton 
702 W. Idaho, Ste. 700 
PO Box 1271 
Boise, 10 83701 
Attorneys for Defendant Mitchell Long, 
D.O. 
D U.S. Mail 
D Hand Delivery IT Facsimile (208) 344-7077 
D U.S. Mail 
D Hand Delivery 
S- Facsimile (208) 733-5444 
D U.S. Mail 
D Hand Delivery 
cr Facsimile (208) 232-0150 
D U.S. Mail 
D Hand Delivery 
G- Facsimile (208) 395-8585 
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David E. Comstock 
LAW OFFICES OF COMSTOCK & BUSH 
199 N. Capitol Blvd., Ste 500 
P.O. Box 2774 
Boise, Idaho 83701-2774 
Telephone: (208) 344-7700 
Facsimile: (208) 344-7721 
ISB #: 2455 
Byron V. Foster 
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Case No. CV 05-5781 
AFFIDAVIT OF BYRON V. 
FOSTER IN SUPPORT OF 
PLAINTIFFS' MOTION FOR 
PROTECTIVE ORDER 
AFFIDAVIT OF BYRON V. FOSTER IN SUPPORT OF PLAINTIFFS' MOTION FOR 
PROTECTIVE ORDER - P. 1 
Your affiant, being first duly sworn upon oath, deposes and states: 
1. That I am an attorney, duly licensed by the Idaho State Bar to practice law 
in the State of Idaho; 
2. That I am one of the attorneys representing Plaintiffs in the above-entitled 
action; 
3. That I make this affidavit based on my own personal knowledge; 
4. That I contacted William Blahd, M.D. sometime in March of 2009 to 
ascertain if he would agree to assist in further qualifying two of Plaintiffs' expert 
witnesses, Dr. Lapinel and Dr. Blaylock; he agreed; 
5. That at about the same time I also contacted Guerin Walsh, M.D., another 
emergency medicine specialist in the Treasure Valley to ascertain if he would assist in 
qualifying Drs. Lapinel and Blaylock, he declined. 
6. That based upon a referral from Dr. Walsh, I also contacted Dr. Stanley 
Cart, formerly an emergency medicine physician, in the Nampa/Caldwell area now 
practicing in Ely, Nevada; 
7. That Dr. Cart indicated to me that he left the Treasure Valley in 2001 and 
had not practiced here since that time; 
8. That on the morning of Friday, April 10, 2009, I received a telephone call 
on my cell phone from William Blahd, M.D.; 
9. That Dr. Blahd had been in my office on April 8, 2008, participating in a 
telephone conference with me, Dean Lapinel, M.D., Paul Blaylock, M.D. and David 
Comstock; 
AFFIDAVIT OF BYRON V. FOSTER IN SUPPORT OF PLAINTIFFS' MOTION FOR 
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10. That the substance of that conversation is contained in Plaintiffs' Ninth 
Supplemental Expert Witness Disclosure which is attached as Exhibit "A" to this 
Affidavit; 
11. That Dr. Blahd called me on the morning on April 10, 2009 to report that 
he had just received a telephone call from Defendant Steven R. Newman; 
12. That Dr. Blahd indicated that Dr. Newman had called him just a few 
minutes previously at the emergency department at the VA Medical Center in Boise, 
where Dr. Blahd now works; 
13. That Dr. Blahd indicated to me that Dr. Newman stated to Dr. Blahd during 
the telephone call that if Dr. Blahd had not spoken to Drs. Lapinel and Blaylock that Dr. 
Newman could have been soon dismissed from the case; 
14. That further, Dr. Blahd indicated that Dr. Newman asked Dr. Blahd, "Why 
did you do this to meT, or words to that effect; 
15. That Dr. Blahd indicated that Dr. Newman asked Dr. Blahd if he would 
recant his statements regarding the telephone conference referenced in Plaintiffs' Ninth 
Supplemental Expert Witness Disclosure; 
16. That during the conversation, Dr. Newman indicated to Dr. Blahd that his 
attorney, Gary Dance, would be calling him on the phone; 
17. That shortly after Dr. Blahd spoke with your affiant by phone, David 
Comstock telephoned and left a message for Mr. Dance to call Mr. Comstock before Mr. 
Dance called Dr. Blahd and also informed Mr. Dance that Plaintiffs believed Dr. 
Newman's call constituted witness tampering. 
AFFIDAVIT OF BYRON V. FOSTER IN SUPPORT OF PLAINTIFFS' MOTION FOR 
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Further your affiant sayeth naught. 
DATED This --1..::L day of April, 2009. 
STATE OF IDAHO, ) 
: ss. 
County of Ada. ) 
'j1-' 
SUBSCRIBED AND SWORN to before me this r~ day of April, 2009. 
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Notary Public for Idaho 
Residing at Boise, Idaho . . 
My Commission Expires: ( 0 ) 0 7 I d U U C; 
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